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Exceptions to the Local Remedies Rule
—A Study on the ILC Draft Articles on Diplomatic Protection—
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Abstract

The local remedies rule is an important principle of customary international law requiring the exhaustion of local rem-
edies as a prerequisite for submitting international claims. Despite a well-established rule, its scope of application re-
mains unclear. This is especially questioned in practice for circumstances where local remedies do not need to be
exhausted. Against this backdrop, this article examines the exceptions to the local remedies rule by analyzing doctrinal
debates and judicial practices with a special focus on the Draft Articles on Diplomatic Protection codified by the Inter-
national Law Commission. Theoretically, the exceptions are divided into two groups: first, procedural exceptions of the
rule based on unavailability of the local remedies caused by intrinsic or extrinsic reasons; and second, a substantial ex-
ception deriving from the conceptual difference between ‘direct injury’ and ‘indirect injury.” Claimant States strategical-
ly invoke the substantial exception at the ICJ in order to bring international claims before exhausting the local remedies
for sufferings of their nationals, notably after Avena judgment. By updating the argument of Professor Kanae Taijyudo
in 1964, this article suggests that certain exceptions are disputable even in treaty-based dispute settlement mechanisms,

notably in investor-state arbitrations.
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1. [XC®HIC

ENEIRF A & 1%, AMETHE 22 T 2R E OE TR AIREZR 22 C O ERNER - {TEIRIRGE T
B R Lz T/hiiud, FAlE L CTEESRZBETE RV E VI NEOHRAITHY | fesr Lz
MEFEREOEE A & STV S RIRENTZED 28 BorchardiX, ENAIRGE D58 T A5
HI & U TESR SN DRI E LT, s~ T < FIBIHWEZ L R FEAZBICAN TV D LHEE S
NHZ e, EREEBTESEWVHHENB RV EHEO T CENEHININAZZ T 2 VHBEZ =
ZTHZ e EARBINO FHRIERIZ K 2 NETRAOGEIXEFNRERITFHET 51T/ THLDONE
TOFTEZE WFEIZT 272D OBEHHI N LETH D Z & & o T IEBORIIBLE D b O LEVE 2 a3
%3, fi)7Jiménez de Aréchagal, Z DFHNICOWT, [ZOEHEMKE 2@ U CRIB A O L o
EROLHEE FIEHEOSE] L)' FHEFEEOBANORAT S, /b bEMNBIRF RN,
(P72 DB XN EME 2 S 7272\ (par in parem non habet imperium non habet jurisdictionem) | = &
DOFRERIFFE 2O TH D, —fkic, BERAEERIL. BEOENHIEICES S BuE 2 ANE A 2 220
T L CHPIRAE LB TAEEE LTRRT BRSNS D 720°, BloC MRERAEITA
HOTFEICEY B 5 OENGIEN CRF LT ORI LB/ RE] LEIALNTVDIDTHD,

FEROEBEFROGE TlX, ZORMOMEEAERTIEZR LS, RFERIZAEH S 72w HEsh ) i)
THDHDOINTONTEDND Z EBIEFITENE, FISDOIFAEC DN TR, AARIRERI EE 23 e L 7=
20MALHITE B TICET LB S TV D TH VY, T b Z 0 AR BRINZIC OV TES
PR S ST E 208, [EHEMIC B LI RIRICESD L0 D) Z 13- 72" SO/ 05 £ 5K
Limd ik, AERMAEEZ4E & L THREKEE ONEUZEBIICA AL X D ETRCK#EE &, £
AUZKHHLT 2 KINO T, AMEAFHERE Z O <2 EWEEER & EFRFEEFRICREKR SN ETO
WA —BOMAE LIz Th 5, 22 TEE LTHIBE 22 7ANE NG FEDEA LK OUMURIC
£ 5 fEREIC DWW Qs IR [ERER S22 b » CREEZ BT 5 2 & TR G
=2 MAT, WHEOSHZMA SEHH LOERRE L LTo TAMER OHEAR E B OEFRI 20K )

' Art. 14 (1) of Draft Articles on Diplomatic Protection (Second reading 2006) with commentaries [hereinafter, “Second Draft on Diplomatic Protec-
tion 2006”], UN Doc. A/61/10, Supp. 10 in YBILC 2006, vol. 11 (Part Two), p. 25; Commentary to Article 44(b) of Draft Articles on Responsibility for
Internationally Wrongful Acts (Second reading 2001), UN Doc. A/56/10, Supp. No. 10, in YBILC 2001, vol. 11 (Part Two), p. 121, para. 4.

2 Elettronica Sicula Sp.A. (ELSI) (USA v. Ttaly), Judgment of 20 July 1989, ICJ Reports 1989, p. 42, para. 50; Amerasinghel X5 SR FFED IR &
72 o T-FAHIE MK OVARTENUCIE—E LT, ERRREE T ORRIZTET 2 FITIIFE LRV &V S, CF Amerasinghe, Local Reme-
dies in International Law, 2™ ed. (Cambridge Uni. Pr., 2004), p. 26.

3 E.M. Borchard, Diplomatic Protection of Citizens Abroad (Banks Law, N.Y., 1915), pp. 817-818;

f E. Jiménez de Aréchaga, “International Responsibility,” in M. Serensen (ed.), Manual of Public International Law (MacMilan, 1968), p. 584.

> J. Dugard, “Second Report on Diplomatic Protection,” UN Doc. A/CN.4/514, in YBILC 2001, vol. 11 (Part One), Art. 11, para. 18.

¢ K. Doehring, “Local Remedies, Exhaustion of,” MPEPIL (1997), vol. 3, p. 238; B. Sepulveda Amor, “International Law and National Sovereignty:
NAFTA and the Claims of Mexican Jurisdiction,” Houston J. of Int’l L., vol. 19 (1996), p. 586; C. de Visscher, «Le déni de jusitice en droit
international » RCADI, vol. 52 (1935-11), p. 371.

7 Interhandel (Suisse c. Etats-Unis), exceptions préliminaires, arrét du 21 mars 1959, CLJ Recueil 1959, p. 27.

S ORFEM TENMBERAOEAOIRR MEamEl] 7651 - 25 (1964) 68H,

® Robert E. Brown (USA v. Great Britain), 23 Nov. 1923, RIAA4, vol. 6 (1923), p. 120; Rhodope central (fond) (Gréce c. Bulgarie), 29 mars 1933, RI4A,
vol. 3 (1933), p. 1420; Chemin de fer Panevezys-Saldutiskis (Estonienie c. Lithuanienie) (1939), CPJI Série A/B, N° 76, arrét du 28 février 1939, p. 19;
Ambatielos Claim (Greece/UK), Decision of 6 Mar. 1956, RIAA, vol. 12 (1956), p. 120.

1 J R. Dugard, “Third Report on Diplomatic Protection,” UN Doc. A/CN.4/523 and Add.1 (2002), in YBILC 2002, vol. I (Part One), p. 19, para. 26.
Ol ESE TENEIRGERRBIORMSL(—)) TiEFRml] 1455675 (1999) 47-48FH,

2 1962E D TRIKEIRIZ KT D ARAMITHE) 4HO THEOMEI R EE L L ETVOTYH, 20X I RTEEZM Y ZEF0OENAN
HHFRNZET ENEHD LT 5] (Paragraph 4 of Permanent sovereignty over natural resources, UN Doc. 1803 (XVII), adopted on 14 Dec.
1962) . 19740 TRFHEFMRBER] 2525 (0= L. TEELEIT S EOEMNEICESE, M o2 OHHFNC X - TR ST
RBIR] EEH TS (Art. 2 (2)(c) of Charter of Economic Rights and Duties of States, UN Doc. A/ Res/3281(XXIX), adopted on 12 Dec.
1974)
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NI 5 X 5120 P, AR RE L = oRERERNC B DB b0 L LT, FAIC
o TUNVo Tz,

Loy L21ifdic A Y . EEERFIEERE S (LC) 1T X DEMYEH LWEITORAIZ L - T, 41
HEZO LD A, ENARGFIFEAZ BRI EOEE 2RO 2 & Lo, ITFEBIEMIC
B L T2 EBRBRE AR TR, FEEHEORIL & 72 5 B S92 Z 0RO H AR 4Tk
HB|ETH-THY, BEZAFEDENIRGH FBEZ R TRNCEMNFEERTO, EEERRE LTo
SN ZHIRFE D FEATROILCA L 2RI, ENRIRGF IR R EH SR W BISMPIRILE LTz & EiR S
NDEFINBM L TN D, ZHZFBACHREL L. AT 5135 2 2 oEERICT 2355 T
DO ] o LD IERER 2RI, THERZMEOEESEETAICLVREFLZT, @
DFETITMEEZED 2 ERHERVESIC, ZORKERAEREEETIHNEET S L350
FETHH, ZhUITek, 19D S 20 AL HIEHIC 20T T BUE AARLE 72 g KR E T - 1Y
HRFICAE U ANE AN OB FEIZ O W TCOMEIKE O TERANE AR Loz vty va VT S
AR, EEO T ME IR E © < B EBE OB & EHEEAE O RMED R Z ffkd 5 720l E Uiz
EATTHY S, WORIEHEE A2 2 G A & B ERORFEBOR#EL L L CORE S S AN
BORICHE S ERSRAFEAT Ch - 72", (RO RITAMNE NI X D MEHRE T BE LT Tmo, %
B FFRA Toioi CiH S 2 BIHNCITHR O E R LM & i T 2 b o< ZoBRTHIA
KDINAHIRHE T D s OERICH#m SN D L D IR0 TH D™,

PLED X 5 72 FHEHBLE O OEGEIZNZA T, WERBOENBIRGE R OBFISM SN THFSET 5 E
L, EBRBREREOSUIRTH LWETERE LT EEREZF L, BEOHSRE VAT LA
BEEAH D LT OEEZNEOEZF L L 03 #22T D50 E T 2 AMENMERIRFE ORI, IRARR 72
HRFZE SN TS Z L ICikT 22, 196MFEICKFFRIE, 5 IRKH% D AHED EFSHEE 21 9
MBS L, ZORET T - 77 U BICRKEHBL U BTEGEEIZ X Vi A FR o THEIE L
EF L2 P 5EE & O HGICME T 2 Z ORMEICKTT 2 BRFTOZEHE 6 ENRRGT
SRR RERR DT DI ED I D R ERIZLGDLTHHA I N E WD RN ERIC > T 5 &b
RTWBH2, Z LT, ko X 5 ZREBEAHELEEZ AN, 5O CRWIZOW T, IEOFETE
W$E 2 2Btz T2 HERE L THWDEDTH D,

IR SREBE D 7= D DRIFESAF D —D2 & LT L 7= ENHIRGEFRINC DWW CiE, ASET

B F.V. Garcia Amador, “Report on International Responsibility,” UN Doc. A/CN.4/96, in YBILC 1956, vol. I, pp. 201-202, paras. 145-150, p. 203,
para. 156.

" Commentary to Second Draft on Diplomatic Protection 2006, supra note 1, para. 1.

BB M & BB R L OBIRICOW T, FEOTT IV ZEREESRIBIT) & EEICHE S CWABIT, BRESWHE
(FTA) R EIEWE (EPA) OFEhHEBE 2 BRMNICHETT5 &, (DEHER, QZFR—A, Q)ENRIRGE FHHER, @)l
ITRHTAEL, GENIIRF AT EIN S, PR T ZEREE S0, EEE R E 1T 5 &k & BN T & OB
) FRIETIF 4 ZAH w¥a v - ~—s3%—] (2007) 1, 6H,

' Commentary to Art. 1 of Second Draft on Diplomatic Protection 2006, supra note 1, paras. 8-9.

17 Borchard, supra note 3, pp. 793-794.

'8 F.G. Dawson, “The Influence of Andres Bello on Latin-American Perceptions of Non-Intervention and State Responsibility,” BYBIL, vol. 57 (1987),
p. 284.

l;i ANHER THIuttthe R EEIC 3517 2 EEIRFE A 5RO 5 A F ) AAZHIREREOMESL) THF AR R EE —FScREREl 395 (1990) 2

2 P Juillard, “Calvo Doctrine/Calvo Clause,” MPEPIL (online ed., OUP, www.mpepil.com; last updated on Jan. 2007), para. 22; Azurix Corp v Ar-
gentine, Decision on Jurisdiction of 8 Dec. 2003, Case No ARB/01/12, ILM, vol. 43, p. 262, para. 83.

U ICSIDIEHI T COREELFIMPERINIL TIEFRAN>—HFIICEEFR & | Th b LTEAE S 5(D. TAMADA, “Host States as Claim-
ants: Corruption Allegations,” in S. Lalani & R. Polanco Lazo (eds.), The Role of the State in Investor-State Arbitration (Brill-Nijhoff, 2015) p. 103),
FERE, (PR SRR SRR BOR S IR L 7 — B O BN P SR L7z 2 & 2 BICSIDIEHI~O R BRI E Y . RV BT, =77 Kb
AT TIZICSIDEKI N HIERUCHIE L. 7B F o b BLROFa BN EITH CH 5, See also K. Fach Gomez, “Latin America and ICSID:
David versus Goliath,” posted on 12 Nov. 2010, p. 1, available at: http://papers.ssm.com/sol3/papers.ctm?abstract_id=1708325 (last access on 4 Apr.
2016).

2 oKFE TRifesmsc) (E8) 68H,
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B % 3D 2T BRI, T2 b BIFRIRREIS OB HFEIC DWW TI R TH 0 0k 55,
b bATHIREIC BT A HER T, ERER OIS L W RIS X D B AREREE L b0, EROR
PEESEO TR L LTOMEICH T 2 BEROFRSICET S HHuWRE#ES ] L ro25, Lotk
EREBRFICB T, HEMBEROA~OBAZARICEE L TE i, w22, T TERENZHE
BRI, BUREEERE, &0 DI ATH 2 EEENEHEO N EE L 725 HERE O EIc B
T, PCETBRAMETHDDICOVTUIEEARARNALETH D, Lo TARMTIE., EEEREE
DAL L CoOMAFEMAZ T LML, TOMFENE L EARHOREICSED, 2T 0RE
%3 U C, BIROEBHAMRICH T 2 ENERAOBEREE 25 TR0 252085, EAN
HIRGE IR E Db DO ZBRET 57201213, TR ERE—KZ 2T T4 (Icon Tk THRFT L TH
DUEND D Z LD, AR TIIBSOERICER L TEREEDH L LT 5,

2. FHEAA Eoplst

FPENARGE AR, ERSEH O COZ B ATREME & L Cikin SN D BRI H
L 72D DE, 58T SNDHEENRGE O CTH 5, ILCHSHIREE I EIEE O YIIZ Dugard A3
ITo TR T, B X 2 ENHIREEME T OEVICERE L, AR 721 CidZe <ATBHER I B W
THREATFENTESN TV DIEERHHZ LR DD, TFIHTE 5 (available) | [T To] ik
BRI R &V 930D BEHE LKV IAAERMEITh >, Zhud, THIFHATREZ 2T OFTEN,
g E 72 I3 FIEAIROE FB ) & L7-Sohn& U'BaxterlZ L 5 19614FEHarvard B2 1951201 5 & D Tdh % 737,
I THEELRTUE ROV olE, FEEBLSN CORFEFETH-TH IEM] 22D THZh72]
YR ORGHF R TRITEAR 5P, 1TE) - HEN - WEEENRMEORFE FEIIE TN e &
N5 ETHDHY, NEMARRGE TR ik, ERNETTORESATWLlEED TEEORF TR &
WHERTH VY, ERIOERICIES U CTHREMICHHTE 20E0BIRELNHRTIER, LT,
EWNREMNTE T LIzt IRt SN D EEFERICBRT 2 3 X T OFERRI K OVEN EROMREENESE
NENBEEIC L > TR T ENTOWRITNIER S 20 E T DH19344E7 ¢ T o RIS EIMr oR L
T ks 72 FEMEDNER ] S B R & Th % & DugardlT 521,

ZF D%, ILCTOMERMmZ R T?, 20034F ICE ERR Sz 8R (20034FILCE E4LHER) 8[10]15:1%
[T RCOENPIRHE FEEZ R LIck X, EEEFEREZRET 52N TE R & 2 ffEs
L7226, 222V ) [ENMRGEFE LT TlFEO O THLIDFO DO THLEMbT, AT
FHEFICEEZAT 2 L TRINDEORNESHTTS L IFTATBECHFT T ERERE & L <13 7B

B (. d’Agnone, “Recourse to the ‘Futility Exception® within the ICSID System: Reflections on Recent Developments of the Local Remedies Rule,”
The Law and Practice of International Courts and Tribunals, vol. 12 (2013), p. 357.

* Borchard, supra note 3, pp. 363-5.

% De Visscher, supra note 6, p. 373; H. Tiepel, traduit par Brunet, R., Droit international et droit interne (Pédone, 1920), p. 214.

* Dugard, “Second Report on Diplomatic Protection,” supra note 5, p. 100, Art. 10.

T Art. 19 of Draft Convention on the International Responsibility of States for Injuries to Aliens, in L.N. Sohn& R.R. Baxter, “Responsibility of States
for Injuries to the Economic Interests of Aliens” [hereinafter, “1961 Harvard Draft”], AJIL, vol. 55(1961), p. 577.

% B. Schouw Nielsen v. Denmark, ECmmHR, App. No.343/57 (1985-9), 15 Mar. 1960, p. 2.

¥ Dugard, “Second Report on Diplomatic Protection”, supra note 5, pp. 102-103, para. 14.

% Ibid, para. 12; Nielsen v. Denmark, supra note 28, p. 37; Ambatielos Claim, supra note 9, p. 120.

U Finnish Ship-owners against Great Britain in respect of the use of certain Finnish vessels during the war (Finland/Great Britain) [hereinafter, “ Finn-
ish Ships Arbitration”], 9 May 1934, RIAA, vol.3 (1934), p. 1502.

32 Report of the ILC on the work of its 53 session (23 Apr—1 Jun. and 2 Jul—10 Aug. 2001) UN Doc. A/56/10, in YBILC 2001, vol. 11 (Part Two),
[hereinafter, ILC Report 2001], Chap. VII, p. 200, paras. 189-199; Topical summary of the discussion held in the Sixth Committee of the General As-
sembly prepared by the Secretariat, 56™ session (2001) [hereinafter, “Sixth Committee 2001”], UN Doc. A/CN.4/521, paras. 80-81.
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BICRW T, BESEITHEM & LTRPAR TV DIERRFE B & LTP, ITETREL AT 2 L BPURE
N7z, 20034EILCE ES SR ZEHES[10]15:0 HIZILCIE, RiF TE: Y [FIHATAE (available) | CTdH-7=
Z & OFEAEMEAHEEREICR S LD Z & RS T REENIRE R HEYCHEh7: (adequate
and effective) | 726D THL1DHIE TS ICETLIHETHERSND L LTWDEY, Z0FETR
DIERDFRFENZ L DEXE E R 501k, ERNTEOFHEEMEIZ OV T OREHETIX, 176k,
REORIGREINTW e E 2 A, #aiKEICHHET E WO EBCRMERZWMEIC LI ZATh D,
20064F- D Fie A& S SCRARI% 2 Hi 7= DialloF Al C & | ICHIFEM 72 i B IE < | pkils & 72 2 fEIIENC & FiF
BRI END L LTV D LHWT L= 2 &5, 2o MICB LTS % oK o B A 7-
nn®,

EBICILCIE, HIC X > THEEOREFENS X IR R D IC8 L, HAOERROETEN B Tn
% (open) | A&, FIFH ATREME 2 FEUEIHIT§ 2 2 LA TE 5 &0 57, ENBIRGENZ T L VWA
BT, EEGER MU L 9 & LT D02 TOBEICENAIRE Tt T Lo TV DL
WD, NBMEDT 1 T v BT EHIB O, BREEEESENEBEIZ L > TR T ST
MR B0 &3 2 BT ISR E 572, ICIN 1989 FED T v ) —FF TESHFEIT [FERkoA
& (essence of the claim) | (ZBIT 2 FFaAHMEIRH 2 B HIFTIZIRHH SN RANE N> T &0 D
PITHYTHLE LIEEEERS L 0ifE Lunb o (preferable) & L TILCESTIFTERM LTV 5%,
ARELERITZ O, TOEEONE CL20HEDE —FFHRETIHI4EL L2 VY, 2204 U —ITTEN
BRI DRIIEICITA Y 7 A= OFA b EEND EAHTMZ HRY . ZDB%D20064EDRASGILTHZ
DEEMERSNIZY, ZHITHTREL RS X212, TFEROKRE] oz X > CENEF R 0O
HORIERRELND EVHIBETHY | BICFHEHEARBEZT ClIR, MEE R HEFONE
HIRE & W o RN S OEBRVETH D 2 & WIS L7 TERIED,

DL, HEREMELEDOTEOOFHEM L L COENBIREIRIONEZ B EKIZ OV TE,
EREH e a2 oY AP L CODRIUCH D, 7272 L, Ak 2 & EFEIFERI O A FIIMZ 2T
Y TEE S, ENARGEE TIRANIKT 2 BN DWW TOSERCERIL, 20024-Dugard 55 — s 35
1445, 20034E B EEZ21051 5 L ORI D20044EILCH — Rt LR 165", 20064F fcf& 430155 & U
DR EENDH T, FBmm B’ AV R UNELORED RE LB L T oTz, 2L, £ 2ICEH
T HIEARNZERITLLFICRD X5 ic, ENMRGERERIZ O b OICNIET 28l CHEAZ RSN D
BA & NFRROAREIZBERO2WIMER 72 B Gl S WA LD . KFE D964 11
LI BICKEDITIRY D35 2 L T& Y,

33 Art. 8 [10] of Draft articles on diplomatic protection provisionally adopted so far by the Commission [hereinafter, “2003 Provisional Draft on Dip-
lomatic Protection”], Report of the ILC on the work of its 55th session (5 May-6 Jun. and 7 Jul.-8 Aug. 2003), UN Doc. A/58/10, in YBILC 2003 (Part
Two), pp. 36-37.

** Commentary to Art. 8 [10], ibid., para. 4.

35 Ahmadou Sadio Diallo (Guinée c. Republique démocratique du Congo), arrét du 24 mai 2007, CLJ Recueil 2007, para. 44.

* i TEREHORELER] (Sl 2016) 337-338H.

37 Commentary to Art. 8 [10], supra note 33, para. 5.

% ELSI, supra note 2, para. 59.

3 Commentary to Art. 8 [10], supra note 33, para. 6.

40 Art. 14 of Draft Articles on Diplomatic Protection (First reading 2004) with commentaries [hereinafter, “First Draft on Diplomatic Protection 2004™],
in YBILC 2004, vol. 11 (Part Two), Chap. IV, pp. 36-37.

1 Commentary to Art. 14, ibid., para. 6.

#2 Commentary to Art. 14 of Second Draft on Diplomatic Protection 2006, supra note 1, para. 5.

* Dugard, “Third Report on Diplomatic Protection,” supra note 10, pp. 5-6.

# Art. 10 of 2003 Provisional Draft on Diplomatic Protection, supra note 33.

43 Art. 16 of First Draft on Diplomatic Protection 2004, supra note 40.

* Art. 15 of Second Draft on Diplomatic Protection 2006, supra note 1.

ORFE TRTHEIRSC (E8) 73-74H,
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WAER 72 BRI Coiil FH S L 72 WA & 1E. WTEE O ENIIRGE FEEDMNE NI & - T TR ATHE
(available) | TIFRWEATHAY, ZOZ L ARICIZa U ANEET HICE L, EEOHEL
HCIIROEEL 2% TRIATTRENE] O BARZRNEIC W TIE 3 Lz RESEE LanY, B,
YT DR A MEREANCHIET D Z EIIAFRETH S0, b LITIAEETH H & LTHHIZ Lo F:f]
~DOEENCDEEN S DT, T E TOEREORATIIMEN R HELRETDICE ED, @5
®$$K%Ltﬂﬁﬁﬁﬂﬁ®ﬁiéﬁﬁﬁé&wﬁﬁ%%ﬁﬁ%hf%t9>%i@ww$®
Harvard 512295513, #HFT~D7 7 & A OEG XIFIEY 7B 2 K BT E, sRER ST
FRES Tiok:2:iilkd féﬁﬁ@ﬁ% 1 B 7w VA O E | Kﬁkk*%ﬁ%i%nfwéﬁﬁ%ﬁ
ZINZ & DDA Y R HIIC OV TR, BHIES SR/ END £ 45°, ETEHERERS S,
19564E S HICEIR S 7z TEINBIRGEE THIAN ICB3 2% <. ENRRE FEIT (IREEZZT
BT & o THIHATHEAR I T Ho 7o T ThiTuEaban e LTna>,

2.1.1: EMNMEFEROTRFE. BRNBEFEFERO TEEMHE (futility))

1% U I Feils 5 # Dugard M 2R L 7= 01k, ENIIRGE FB D THEEME (futility) |, BT~ 7
7 ADHER, RETFHORY BRI L Vol 2 MFWITEWMﬁﬁ%R<¢ CACHEMEN 72
WIBATH DS, TR E TOEBHFPOFHIC LT, B OB S A S A L7

SME DN OFFEA DO B Z1Th e\ &3 5 ENIEDIFLE, ﬁﬁ@ﬁﬂ%ﬁ@ﬁﬁ%k<:&
DEMOEITH D56, SMENEASFNH S HFES#HENL LT 5, BIOFRIFTASME A58 )
THor 7ok 2 (RS D HEMR 2 R 7o 2o u . Bl BIVERIEE 23 [FHERAY 7 AHEILMEIZ B3 L e A E7e £
VLD E TRt 2 A RIE L TR E WS 7RIS TIEE 5, Dugard DS (145:(a)%5) Tl
WD 72 D13 D DFLE FLHE I SV TIRF SN Z B =,

F10 THERMELEYE (obviously futile) ] DEEHEIX, 19344FD 7 1 T o M SAEPECHIBI R L7

* Borchard , supra note 3, p. 822; F.S. Dunn, The Protection of Nationals (J. Hopkins Press, 1932; Kraus reprint, 1970), pp. 156-157; R. Jennings &
A. Watts (eds.), Oppenheim’s International Law, vol.1 Peace, 9 ed., (Longman, 1992), p. 362; A.V. Freeman, The International Responsibility of
States for Denial of Justice (Longmans, 1938; Kraus reprint, 1970), pp. 215-263.

* Dugard, “Second Report on Diplomatic Protection,” supra note 5, p. 103, para. 17.

ORFE (RGNS (E8) 85-86H.,

3! Art. 9 of Draft Convention on the Responsibility of States for Damage Done in Their Territory to the Person or Property of Foreigners prepared by
Harvard Law School [hereinafter, “1929 Harvard Draft”], reproduced in YBILC 1956, vol. 11, p. 229.

2 Ann. de Ulnstitut de D. Int’l, vol. 46 (1956), p. 364.

53 Dugard, “Third Report on Diplomatic Protection,” supra note 10, pp. 59-61, paras. 38-44.

3 Chemin de fer Panevezys-Saldutiskis, supra note 9, p. 18; Finnish Ships Arbitration, supra note 31, pp. 1495-1497; Interhandel, supra note 7, pp.
27-28; Ambatielos Claim, supra note 9, p. 119; Arbitration under Article 181 of the Treaty of Neuilly, 29 Mar. 1933, reported in AJIL, vol. 28 (1934), p.
789; Claims of Rosa Gelbtrunk and the “Salvador Commercial Company” et al (El Salvador/USA), 2 May 1902 and 8 May 1902, RIAA, vol. 15, pp.
467-477; Lottie May Incident (Great Britain/Honduras), 18 Apr. 1899, RIAA, vol. 15 (1899), p. 31; Rhodope central (fond), supra note 9, pp. 1405,
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The Scholar as Judge,” BYBIL, vol. 37 (1961), p. 59; A.A. Cancado Trindade, The Application of the Rule of Exhaustion of Local Remedies in Interna-
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ibid., para. 29; Finnish Ships Arbitration, supra note 31, pp. 1503-1504...

8 Ambatielos Claim, supra note 9, p. 119.

¥ Chemin de fer Panevezys-Saldutiskis (1939), supra note 9, p. 19.

% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 10, footnote. 34.

' American Law Institute, supra note 55, para. 207.

21977 Draft on State Responsibility, supra note 55, p. 47, para. 48.

% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 59, para. 34.

* Ibid., para. 35; Separate Opinion of Judge H. Lauterpacht in Certain Norwegian Loans, supra note 54, p. 39. AL/ VT = —AMEDEHIZKD
'ﬁﬂ%&) < 5TT T T AN VY = — & FEOBIRFESLHE S TS E1RF Lf’?{’-‘F’C&% Y, ICHE 7 7V ADOBRRFIASHFEESIC
& EN D BRI A E £ TS OB T L7700, [ENERGED T TIZRET 2 Har ket S s -7,

% Dissenting Opinion by Mr. Hudson, Chemin de fer Panevezys-Saldutiskis (1939), supra note 9, p. 48.

% Report of the ILC on the work of its 54™ session (29 Apr.-7 Jun. and 22 Jul.-16 Aug. 2002), UN Doc. A/57/10 [hereinafter, “ILC Report 2002”], in
YBILC 2002, vol. II (Part Two), UN Doc. A/CN.4/SER.A/2002/Add.1 (Part 2), paras. 184-185.

7 Ibid., paras. 181-182.

% Topical summary of the discussion held in the Sixth Committee of the General Assembly during its 57" session prepared by the Secretariat (2002)
[hereinafter, “Sixth Committee 2002”], UN Doc. A/CN.4/529, para. 36.

 Jbid., paras. 187-188.

™ Dugard, “Third Report on Diplomatic Protection,” supra note 10, Art. 14 (e).

" Ambiente Ufficio S.p.A. and Others v. Argentina, ICSID Case No. ARB/08/9, Decision on Jurisdiction and Admissibility, 8 Feb. 2013, paras. 603,
608-609. See also Abaclat and Others v. Argentina, ICSID Case No. ARB/07/5, Decision on Jurisdiction and Admissibility, 4 Aug. 2011, paras. 582-
584, 588.

™ D’Agnone, supra note 23, pp. 357-361.
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19304E D N— 7 IEHE 23 CH = F BN L= EE S BT 28— 5 8 RIT942E T, #]
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% IE Y EARREZR G OB TRt B DB AL, BHEHEERHD 6D LT LHELTLDLY,

fth 7. ILC & [RIFEEENC A AT B DR R 21T » TWO - EESEH S (LA) Tl Finlss #E Kokott 3
EBS DB D EBSIEO R IR A B E 2 C. ENMREEHIE~OT 7 & A2 S ES 1 ET 55
ALEBEINDIRE LRELEY, ZhE2F T ILCOFH T HERHEEDugard (D5 & L C4#E
Bl % FISMTEE Y AR FICENIIRGEE T LTV T & OFEAEEIGESRE OnEE) ficdh

BOTEM) b0 MERME) ICEENRD DY, INOLOWRFBEEIAIL, BIEESTHIZINLVEFE LW E Sz, Dugard, “Third
Report on Diplomatic Protection,” supra note 10, p. 71, para. 99.

™ Basis of Discussion Nos. 5 (3) and 27, drawn up in 1929 by the Preparatory Committee of the Conference of the Codification of International Law
(The Hague, 1930), reproduced in YBILC 1956, vol. 11, supra note 13, pp. 223, 225.

™ Resolution on “International Responsibility of the State” adopted at the 7" International Conference of American States (Montevideo, 1933), repro-
duced in YBILC 1956, vol. 11, supra note 13, para. 3, p. 226.

6 Art. 19 (2) (c) of 1961 Harvard Draft, supra note 27.

7 Ibid., paras. 231-232, 235-237.

™ Ibid, para. 238. #i< BAEELOFEHTHLRIGOHEROERNH 72, Sixth Committee 2002, supra note 68, paras. 44-45.

™ Topical summary of the discussion held in the Sixth Committee of the General Assembly during its fifty-eighth session, prepared by the Secretariat
[hereinafter, “Sixth Committee 2003”], UN Doc. A/CN.4/537, para. 82.

% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 71, paras. 97-98.

81 E1 Oro Mining and Railway Company (Ltd.) (UK v Mexico), 18 Jun. 1931, RIA4, vol. 5, p. 198.

8 172 LGB R CArmand-Ugon 351, 10512072 B FFFAITET & 5 7201 TR Tl EHEHI L T %, Opinion dissidente de M.
Armand-Ugon, Interhandel, supra note 7, pp. 88-89, paras. 3-4.

8 ILC Report 2002, supra note 66, paras. 184, 233-234.

8 Art.9 of Articles Adopted in First Reading by the Third Committee of the Conference for the Codification of International Law (The Hague, 1930),
reproduced in ibid., p. 226.

8 J. Kokott, Interim Report on “The Exhaustion of Local Remedies,” in /LA Report of the 69" Conference (London, 2000), p. 624; Akdivar v. Turkey,
ECtHR, App. No. 99/1995/605/693, Judgment of 16 Sep. 1996, (1996-1V), Reports and Decisions, No. 15, p. 1192 at p. 1213, para. 73. BUZZ D KL
5 7e BLE VR IN ARESRAVEEA652TBIC A B, BRIN AFESAIIC BV T H 3550 ENRIFE RO A & EFIC L 5 85E % Filsh 3
& L CHIf ERO TN D,

% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 72, para. 100.
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87 Ibid. p. 72, Atticle 15 (2) (a).

8 ILC Report 2002, supra note 66, para. 239.

% Diplomatic Protection: Comments and Observations received from Governments [hereinafter, “Comments from Governments”], UN Doc.
A/CN.4/561, in YBILC 2006, vol. 11 (Part One), pp. 41-43

» J. Dugard, “Seventh Report on Diplomatic Protection,” UN Doc. A/CN.4/567 (2006) in YBILC 2006, vol. Il (Part One), p. 20, paras. 77-78.

! Commentary to Art. 15 Paragraph (d) of Second Draft on Diplomatic Protection 2006, supra note 1, para. 11.

%2 Institute de Droit International, Résolution concernant la régle de 1’épuisement des recours internes, Session de Grenade, 1956, in supra note 52, p.
315.

» KFE TRMHBIRSC) (7E8) 74H,

kL 77HE,

% Borchard, supra note 3, pp. 819, 825; C.-J. Witenburg, « La recevabilité des reclamations devant les jurisictions internationals », RCADI, vol. 41
(1932-111), p. 55; C.F. Amerasinghe, “The Local Remedies Rule in an Appropriate Perspective,” ZadRV, vol.36 (1976), p. 752; Amerasinghe, supra
note 2, p. 247.

% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 62, paras. 47-48.
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RF R O3 2 5K 6D 5 IS NZHOWTHH/R LTV D728, Z OB OGS DWW THEBURBRGEE &
WO AMERIBRHIZ X 2 RFRIBERROERIEF IR oz o T,

ZoFICHE AL X DI, ENRIRGEERNIMES L2 EHESE EORIECTH A 720, 05w HNER
TREIZHERR S ATREMEIC DWW I 72D Z E D7, i~ LIESATRFEEL 2, I AX Y
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DOEHIFHENPF R L TWRNT & 2RI, SRS OfERGE HIZ B3 2 BEIC S W CIEE R RO
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7 E.V. Garcia Amador, “Third Report on International Responsibility,” UN Doc. A/CN.4/111, in YBILC 1958, vol. I, Art.17 p. 55.

% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 62, para. 50.

% G. Schwarzenberger, International Law, 3™ ed. (Stevens, 1957), pp. 610-611.

1901 Feichtner, “Waiver,” MPEPIL (online ed., OUP 2008- , www.mpepil.com; last updated on Oct. 2006), para. 3.

"0 A. Gattini, « La renonciation au droit d'invoquer la responsabilité » in P-M. Dupuy et. al (eds.) Volkerrecht als Wertordnung : Festschrift fiir
Christian Tomuschat (Engel, 2006), pp. 319-320

‘2 R TRTBARSC) (HE8) 75-76H.

193 Art. 26 of Convention on the Settlement of Investment Disputes between States and Nationals of Other States, signed at Washington D.C. on 18

Mar. 1965, UNTS, vol. 575, p. 159.

1% In the matter of Viviana Gallardo et al., Advisory Opinion No. G 101/81IACtHR (Series A) (1984), 13 Nov. 1981, para. 26.

195 ELSI, supra note 2, para. 50.



ENESRE IR O Fi 5 11

U HNLBAIT AT OB AR 2D 5 0) 52 IRR LT 5%, BORIIBIENHEE S5k
b T 5 Z EITARFRECTh B 7o DE B EARE 72 F il S HIER 2 et 2 BN H 5 & Len
58 W ERNCHR Sh e I ERATE ., WP AR IR SN BHIIPERAE. HDVITEK
SORFANCESWT, g KERENBRE RO 2 BEET 2 BB 2 m<HETE 256086 5
LHRLC, (0B CEURMICEERZ ME L 2B A LHIMNCE D 5 RETH L EVHIDTH L', o
BRI L TL, ILCTIEHZ K OZENEKE 2 B OBURIIBEEIC DWW T AL R L-DD b, #EEK
ENZ X 2 ERNBIRGE A TE T Ot OBEERARBRIOFISMNIE £ 2 & BIRICITEEREKR S L, Y
AR RIIHEEREB S IIMNFESND Z L1225 72", Dugardf2 RICHOW CIEE#R S F6EA S TORE
THBRBEEIC DWW TERERICE A R S, sHFEA 2 B b~ & | ZBECRE OE S~
DERITHET 5 _&E L DRENR SN, 2 L T20034FE0E E HEE T KL U20044F D —F R T,
(d)5 T, & THRIKBEE L BURMBEEDO XA L2WET TEERD D & TR S 2 EPENR
BFRBEOTETOERZHEELIESGG] Lo BRI ThN T, 2004FEE —FRERE I Shica 2 v
A2V =T, BRKE~OFEBHIFRSILD—H T, WRNRBENFAITH O | BORIBELZ RS
HETRETITRVE Loob, TENRFZBEET 2ERAHATH L2 61X, ZOEKICEHIRN
Hz b iEiasang & LT, BURBEAPERO mTREME A RITRFA s, Zof—ming
Wt LTI, 77T~ ZEUND TEZEDSBURENHER Z EET 5 & 5 JRRIN ST S 7o 1B E R E
Thb| L LTIAALE Y —TOBRRNME~DOSKEMEE L, 2h a0 TRNIMES b= 2
AV —PEEEINDREL LEE 2006EDBRMELRPZD AR LY —[ZINLOERE
T 2T —ERE LR LR NADO F FRIRIN TV D,

PLEDEGROWNIN DD DIE, IR TRED, FRIOERERE L CHREOH F OB iEMHE
D EEHE & 72 2 SR ORI TR R O 2 PR T 2581203, #RZ2R0 L9 &
Bt K IE OB RN B YERANTHEIR S 2 Bk O 7l LOETOMM Th 5, BUZ[EFEERE S
IZBWTH, FEEHEORAL & 72 5 “FERBE W E BIT) 2ENBIRGE 2RI ER L TV A 55T
boTh, HahRENME & A ZBITICENARGEIRRI PR 270 2 F£H A2 G006, ROEERRE
ZEET S 2 L TEANKE 2R TE 5 &35 TEMN, Maffezini M EHM TR S Tv 5™,
TEHR D PR DO FEFA 2 88 2 7= BERFI 7R IR T 5 MZ DB O OIERIEN L L TH 0 ', 455
PRAEFERICOW T HANE AT D iR r 25 & AMESKIE & OBIR T Z oiam 2 i S5 Alig
WRHDHEEZEZLND,
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1% Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 62, Art. 14 (b).

7 Ibid., p. 63, para. 55.

198 1bid., pp. 63-65, paras. 56-63.

19 TLC Report 2002, supra note 66, paras. 194-201.

19" gixth Committee 2002, supra note 68, paras. 38-39.

"1 Commentary to Art. 16 (d), First Draft on Diplomatic Protection 2004, supra note 40, p. 41, paras. 15-17.

12 Comments from Governments, supra note 89, p. 59.

'3 Dugard, “Seventh Report on Diplomatic Protection,” supra note 90, para. 80.

" Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision on Jurisdiction, 25 Jan. 2000, paras. 46-56. A[E & BE R T S AL 7=BITICENEY
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R DI & FTREIC T DM Ch D,

115 7. Douglas, “The MFN Clause in Investment Treaty Arbitration: Treaty Interpretation off The Rails,” J. Int 'l Dispute Settlement, vol. 2, no. 1
011, p. 101.
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WIERED TEBSEET 22 GEE R E O E IO T TIThil TR o7 ia ) &), fElk
[ & ORI LTV AIBETH S, Dugardl LU v, E=EH00ETAICHONTD
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WA B 72 & O T, EHEDPEEEDSOE =ENOREZZ T A, EEEMTH DN
FHEE THMT ONEROENREOFE THERIND E VI DAY TIHRWVNE WS TR TH
51180

RIZZOFSICONWT, EFEELXORERE TSR ShE USRS O NN H 5",
B ZAT9T2FEDOFHBE BTN ONFIHIL, FHMEOITH BT EIC T 2\ ERERERICOWNT
EERNIRGE D58 THRER SRV E2IPR LTS X 512, £ TOEFLHERET D OIIRTHE
THHITE L, 20X ) AlBENREREIT A & U eE o BEIC W CIEE BB R R o i 2 P
BRI DENENTFIET DHERH D, Lo T, T 0o ARKFAIOmEHPERRITFERIIE & L TOHIN
ERFOIZE EEDO0, Five HIEEESAIE L CORBRIOFIINZ & 725 DT HOW TG 5 4%
ENd %',

Z D ST AT 2 o T BTAFEL L7272 & - T, 196 145 /ERK & 41 7= Harvard 5122195 C
oA F Y —T (BEEZZTEEANREICOWTELEOH HEEBHFEDOHTN-DE (real connection)
O 0WGE ], Bl TRICHE A @i T A 7T O%E IR ENRIRGERRIAEH S s & Tk
RN E LoD, DX ) RfisEKZ DIFATIXNME, FELRVERHALTWE'?, Zokitis
BT, ILCTZ Dimm Gt SNc & 22, K& EDugardld, HIfFl, EHFRFET, FHonTind
O L TIEBEEZREL TS LS TE A TOEE LR LTIV ARV LR LTV,
5 TZ DX 9 7RFLTORIEZ D 5 BEGHIRILIZ SV TMeronld, [EINEIRGE 58 T 23EK X415 AR L
1. KB —IE &2 T, AAEAREICAET 2 2 & CTHlEORICHENL T 5 HEE O
(voluntary link) | ([Z&H D7, FD X 9 72EBAN 2 WINEE & O CIXENIRGE 252 T3 5 A BiET
RN EVH P IR, EBIAME L Ob 0 2EOFENEA D U A2 IE AR B ORI 7
%9 T 2HHmTH ', = OBRIIE Z1X19324E D Salem kD THRIE LT, AME AT A
THZEERRLEEICBIT 2 REHREZBFICEHTER DO L LR LT IER 0] &
W EHRLICLER TN,

DugardiZ L AUiEMeron DEiER T4 |, BURMICHFF STV D LBMET S 2 L b e T, Bl
1941420 b U A JVISPLFT I, T T AN OEILTT D I L 7o AR EE T A 5K [E O AR PEY)
W ZTEHEFEIZOWTCKEN D T ¥ OBEMLEBR LIEMAR T DBRREFEOMETH Y | HEE
CKED) EEE (BF4) EOMICIHMEEROEBE G HEBRIRE O & b2 ed, KEOFFZIZK LT
Wit A F 2 EENEIRR SE T OFIFR 24— LT RN, 19556E7 22 H O 2 5 )L B 4ok s

6 Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 66, Art. 14 (c) & (d).

7 Ibid., p. 66, para. 68.

U8 Ibid., p. 68, paras. 79-80.

" Ibid., p. 66, para. 65, p. 69, para. 82; Report of the ILC on the work of its 29" session (9 May-29 Jul. 1977), UN Doc. A/32/10 in YBILC 1977, vol.
11 (Part Two), pp. 43-45, paras. 38-42.

120" Art. 11 of the Convention on International Liability for Damage Caused by Space Objects, adopted on 29 Nov. 1971, UN Doc. A/RES/2777
(XXVI), in UNTS, vol. 961 (1975), pp. 191-192.

I Dygard, “Third Report on Diplomatic Protection,” supra note 10, p. 69, para. 83.

122 Commentary to Art. 19, 1961 Harvard Draft, supra note 27, p. 794.

12 Dugard, “Third Report on Diplomatic Protection,” supra note 10, pp. 66-68, paras. 70-80.

124 T Meron, “The Incidence of the Rule of Exhaustion of Local Remedies,” BYBIL, vol.35 (1959), p. 94.

125 1bid., para. 69.

126 Salem Case (USA/Egypt), 8 Jun.1932, RIAA, vol. 2, p. 1202.

127 Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 70, paras. 89.

28 Trail Smelter (USA/Canada), 11 Mar. 1941, RIAA, vol. 3, p.1905.
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FHOBEMEZM O ICITOIRATIZ, A AT AVBIND REZZITZEATHLEANR, LETE
KA 7R BAE DRI & F DT 2 I SN HHME & ORNCHEB A TERR LT, ERI3BR LT & AR S
NIZRRCIRY . ZoHRBSEB SN L EELTWDY, WEEMNNEEICEEL TW RS T21T
L#b L, INEETOENEIRGE DT AR D SIS TlE, RIMBHRCR, WEIRIFE &
HIETPL INEE L ORIAEEDOEE R H > B AIRE SN TND, 2o, ILCTIZIERITIES
(TR % T R ASR ST, YRR RIIBISMC BT B R T < [ENRIRGE BRI B (RIS 20 T O
HARILOMETH 5 L oFef"™ ., ENAREE R E OB CEENEE S WO BEZEATH L
ICEER AT L0, A LINER L OMICEER « SIRASERE O 2 WA £ 72 I30NEROIT AN %
DRI TIT 72 AT A BT L CENAIRGE PR S S D& &0 ) BERZ T OIIAAIE
ThHHEDFEOBORIIRS & L THSMRAE 2B 2 L ICER &2 R+ E R 8 Th 5", Dugardidy
W), TEBSEEIT 200555 R E ORI EEHEO H TIThI T\ o 12356 ZRIOF5EE LTI D
ZEEBEL TV, ILCTOEm AT 2 b iEkE (IEE) & OMEREBI O KRIN & W\ 9 Fss
ICRILE NG Z s o2, DS EAFES TOMam b L7223, 20034 DB E BRI L
20045 D R TlE MEERERT) 2 TES#EMED H 550> %  (relevant connection) | & S\ il
Hiv, REZZTEMAOTZBMER LY &, RBMIZHEE CE 2% AE L DFEOD>EDOARFEN =
A ) =TSN, 0%, A—2 b T BIFORRIIIEN, 20065 R4 TIE, (12
ERAMS TR OO OFGBMEE 25 Z EBRPFRESA TS,

ZDHFEHIDBARFNZDOWNT, Dugard 1325 4), BEEEREGYY, BEERE T, NLFHEMKIZ L 5%
OO SNEEERKIC X 2 BItEROZE, HEEREAE BIZ X 2 4ME A ORI R E
D 4 SOEPEHZEF TN, UL LB 23K - TiE ILC THamainfh L. 415 Oz o T
A RHIRHEDOSRTH U5 Z LICRBEN RSN, ZOBLELARDOT 4 AT v gy« =D
BOAR 21T O 72 EiamSERE S AU TV 203, Dugard 232 L 72 4 DO FEHT R THRRRIRGESR L O
ICRNE WS RIS 0 BRI D a A 2 ) — T BRFI~DE RITEET H T 5, BT
TARE SN DB EIZOW TIBEICERIPFET 200 Th > T, BESNOFREITAE UTiEDOH
A D & 2 AITHARIREDFIERERZ AW T 72 01X, &L LA RIEEET L E LTEL
TLICZEEREBHDENHIRETH S,

3. EEMRA LB

BoREOFH L HNARGEIR OB L O < o UMM, EESEETA DRSNS BT 5

12 Oral Pleadings of Israel in Aerial Incident of 27 July 1955 (Israel v. Bulgaria), 1959 ICJ Pleadings, pp. 531-532.
B0 dmbatielos claim, supra note 9, p.83; ELSI, supra note 2, para. 50.

B Finnish Ships Arbitration, supra note 31, p. 1479.

2 Dugard, “Third Report on Diplomatic Protection,” supra note 10, p. 67, para. 76.

133 ILC Report 2002, supra note 66, paras. 184, 222, 233-234.

B4 Ibid., para. 212.

155 Ibid., paras. 214-216.

B¢ Ibid., paras. 209-210, 213.

57 Ibid., Article 14 (d), para. 211, 223-224.

B8 Sixth Committee 2002, supra note 68, paras. 40-44.

13" Commentary to Art. 16 (c) of First Draft on Diplomatic Protection 2004, supra note 40, para. 10.
10 Comments from Governments, supra note 89, p. 57.

"1 Dugard, “Seventh Report on Diplomatic Protection,” supra note 90, p. 20, para. 79

2 Dugard, “Third Report on Diplomatic Protection,” supra note 10, para. 83.

143 ILC Report 2002, supra note 66, paras. 219-221.

Y Ibid., paras. 225-227.
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HIZS TRIC A o oRE] & UT EEIRS] B L LA b BRI b RSSO, K
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B SR ZFEEINI O ST & TR ARGES, B Okl z AR Y . FAEOFHA D
F o7 Tkt & TRIEH DMLV T, ENEEDBENHDHDOMTEED LY,
[FFHI DRI 2 B AR 2 72 5 & | SRR DO IR - % it ol <1, 2 oE
DORMESEM & U THARGETIE [BHES) BDERER>TND TIEZEOERS (denegatio justitiae) | 23
RSN TE Y, FreemaniZ LU, EMOIE S LARILE LT ORERIEIC L 2 BHIES 3141000 5
I8HALE COETTIE B L TFINTEY |, Hl2IX1648F-D I 2 2 A X — 3 fSAI605: D HE I
B E LTRIELTWAS, 7272 LPaulsson 85 9 X 912, ZORRICIISMNEACK T 5T _TD
[(RIEF ] 28 TEHIES) L LCRBLEN W, 22 TCEkEnsd TR ICEEEE Eo
Sl LCoOEBEIT RN -7, 0%, 19HFLATYE: £ TEMES OF RIS - THZE < fifk Sh
To ki AU ST IS < [EBRECHI FAT R A E R O AL, FERKGEE O FATIZ I\ CHMSHILRE T EE D3
FREALD 72 03T, ENIREE OFE TIFNINCEFERERFANCE S FANE L TR ZITF AN LN TY
&2 B, Thbb, I B AZHIGHE L I 2SE UE B 7 1583 ) DT A
LIHNOENE~ LD ED 5 7203C, ENIIRGEE T ORAIDB R RSN TELEDOTH D, 2D
£ 9T, FIAIR1850FIC X Y o v 12kt LTI AR EZR 72180 % 1T - 72 9&[E 4 FHPalmerston (2 %
LT, EIERBE OB A BRI LES B E R ORI HIREEIC X 2 RERZ T bivie o T8 E1C
BRAE & L IEEE L F 7z Palmerston A A2 EAULARNCOMAZ B oo - BRICIT THEURETR IS X % P e
i) 2L C0D Z iRV D BN E T ORENE, 1915055 40 O FM 5 E 0K

WO TEEGRA ] BEMFZERTHRS. 1963) F6&E, KFi (HiBiHC) (F8) 69-12H,

MBI Y TEHIHER & EWARE e TIRAIE OBIER) TrmfEiEs] 3565 (2014) 14318, MEEETT TEPAIREE R OERITER
L MEE1T TRl TEERESMERED 90565 (1992) 692-699H, LAY TENIRFIFRAIORSL (2) - 58] [EFw#E] 147555
(2000) 70-89E, IAMEES [Hlzcnfiit L EFRBFEOEBRE] Stk 2009) 1968, Wbwd TEEH] #BFMICRMA LTS H
KOWEFIIEMBEHE—DHRTH D, TEEERICRIT 2 AM] &S, 1977) 33348, F7=. BRAA—IL. ENEIRERRIOER
Z MEAN B CICEEL 52 -HENEEOTEEE (FEISHE) O T CENBHEICHRZ DR & LT, BADMINS I & 2R
PREZERD DD OFHAIERTH D LIRZET & ZAICEOMBMWRH S, BHAA— EEREICRT 2 EAGFEREOHRIEME) 2
HEEL - AMIR— - FERfF AT - 1B ZEEE () T2 m— b 25 L IEoFRE] GRIEE. 2006) 480-481H,

"7 A.0. Adede, “A Fresh Look at the Meaning of the Doctrine of the Denial of Justice,” Canadian Y.B. of Int’l L., vol. 14 (1976), p. 76.

8 Borchard, supra note 3, pp. 330-343; C. Eagleton, The Responsibility of States in International Law (NYU Press, 1928) pp. 98, 113, 122-123 and
“Denial of Justice in International Law,” AJIL vol. 22 no. 3 (1928), p. 542; D.P. O’Connell, /nternational Law, 2nd ed., vol. 2 (Stevens & Sons, 1970),
pp. 945-950; Jennings & Watts, supra note 48, pp. 525, 544; 1.1.. Head “A Fresh Look at the Local Remedies Rule,” Canadian Y.B. of Int’l L., vol. 5
(1967), p. 149; Dunn, supra note 48, pp. 146-159; See also, Amerasinghe, supra note 2, pp. 84-106; J. Paulsson, Denial of Justice in International Law
(Cambridge Uni. Pr., 2005), pp. 100-130.

WS TV RHIREORRREZ L (D) - 581 MiEFaE] 5351 - 25 (1947) 3%4H,

13 H.W. Spiegel, “Origin and Development of Denial of Justice,” AJIL, vol. 32 (1938), pp. 63-64; Paulsson, supra note 148, p. 13; Amerasinghe,
supra note 2, p. 23; J.R. Crawford & T.D. Grant, “Local Remedies, Exhaustion of,” MPEPIL (online ed., OUP; last updated on Jan. 2007), paras. 1-2.
I Freeman, supra note 48, p. 56. 19684F 3 = > A # —Z45K](instrumentum pacis monasteriense)ld, FTi 7V = A b7 7 U 750 5 b o —
VBT T UAEATEEEELILUEFLTHLOTHD, FEIT T URETHLN, AR TILKEA = —VKFET U7 v Uil A b
IZHBH SN TWAEGRITE S L7z, Treaty of Westphalia Peace Treaty between the Holy Roman Emperor and the King of France and their
respective, done, pass'd and concluded at Munster in Westphalia, the 24th Day of October, 1648, available at <
http://avalon.law.yale.edu/17th_century/westphal.asp> (last access on 4 Apr. 2016).

132 paulsson, supra note 148, pp. 10-11.

> Amerasinghe, supra note 2, p. 29.

13 Lords Sitting of 17 June 1850 Series 3 Vol. 111, Affairs of Greece, HL Deb 17 June 1850 vol. 111 cc.1293-404, in Hansard’s Parliamentary Debates,
available at http:/hansard.millbanksystems.com/lords/1850/jun/17/affairs-of-greece (last access on 4 Apr. 2016).

55 NAR THIH S—~ 2 N AR & SRR IRERIEERIFOREL & L C o THUREIC X 5 P ] Bl5) TPk Es
Blaagel 418 (1992) 6-17H, /M XL, FIEF(CICPalmerston & 2 N CHMBDHIN % 1F & A M5 L7-Aberdeen 2072 < & $18504F
OEET MERELIC X 5 PSR BB IRETholzE\\ 5, /MRS T/3—< R k& THEREEIC L 5 P fE]
BUSOPHE—1847-50—1 T&INIEF] 3651 - 255 (1994) 242H,
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HETAKREENEGR & L TRIL L 72, CalvoD[EFM O A IZBET 2 5@ a2 X 2 2RI 2 2, 1944
B & COWBKGEEDOZHEDOFITTH ', BCRIIBRIZA & DM RO FATE2EET HRICIFOT,
KBS K D NS S FHNC IS5 < FRARR L L TME LT IUZAR S RV HEZ W'Y,

F DT DE WA KRIEZICIT, SJkER [CHE) Th o Z L 2ME—DRMI, BORPITRITIES;
FIE B LI OMHEE COENBIRFE O T 2 8RKT 5 £ 512725, 2 L TPCURICIDHE ~ D
FIFATIC T, ENBKHE O TR ROZHAEER L LTEHERSND LTk TH L',
ZORERZTIEE, H— KRR REZ IIZUAT & 138720 | EFREEORSIESFE L TTIERL,
EFRFH RO D OFHAENE L L TOMEA M S D K 2oz LaHilid 5, Z ORI
EVEAT 2 DEFA~ORFECEBIEET R & WV o 708 LW EFREMERICE SN T HFEOEFEHRMT
DAL LTV & LTHRBAMIIEE RO 7= DIIEENMRE AR ST R IFuEe 6720 &
WO RS AL L, HITPENBIRFE R OR R & U TEHEIES 2 EOREFH AL L D2 0E X722
Kotk EIDTHD'C, e T EEBETS D195MES I TP E 250 - Verzijl b, [HE
BAEPBECRAEL TV DI bbb, ENARGE O TR SN D DI THR 2BURRIER ) 12
WEZRNEHH LTS,

i, KA X aGiRERBIFTL, 192659-ONeer 4T [HPHE I, B L TSI A D%
JEHEL LCIEY & A &N 5] & Nielsen B FAMERIE LR L T 5 X 512", SAEALEEESE
KO EFRE L THRAIESZIZ 22 13, FT G L R Th o7z, K0 BRI
WRCHE X % 72 I, Fitzmaurice23V N 9 X 912, BHIFT £ 721X FNEREBEN TORNEIT A2 0 LAMNE AR
BEER OWEIZ X0 EFEENAE T HEBROFAESG &, A S L ISMMoEZFHEIC L 5
FEATE RS O REATAIC L > THEFEEENAE U DIRBOFBESR LW D 58 ORETAPEE S
M 51, ITEOFEHITIE, 20024E D Abbasi F: THREPEFREES, 77 H= AKX o TKREIC Tk
BB LESNMRINZEDEEEF 22— SREEMNICHES 277 & T EBIEFTICIERE - IL
B S EE BT b B RS A SEE BSOS R & B L2 2 L 12T ESANESE OMEE E
EIED— AN EE DWW CI985ICHAT L7 TEEICRT2HA1) 8ic iuX, TEHNEEFBE R <
LCHERENREE LI EICEE T 254 EFBES TH Y . EEBIFIIHE OO A LIER

BOINIAE T U ADOSIZEIRGE L A L 2 FE1961-62) THIFRAARKFACE S —HECRERED 39% (1990) 14-22H,

ST TRHBISC) (FE11) 56-57H,

B R ar R - AR TERSHIGIIE EFEE] (S, 1990) 64-68H,

13 C. Calvo, Le droit international théorique et pratique, 5° ed. (Marcel Riviere, 1888), t.4, pp. 118-164.

'O NmES TTIEAITRIC X 2EFEE] ([COWTO b Y — LB TP PSRkl 365 (1987) 6-7H. [ IAi
BimsC) (E155) sSHEIEE (16), M AR (E1D)  51-53H,

U TRHBIRSC) (7E146) T1E,

12 Chemin de fer Panevezys-Saldutiskis, supra note 9, p.18 ; Phosphates du Maroc (Italie c. France) (1938), arrét du 14 juin 1938, CPJI Série A/B,
no0.74, p. 28; Mexican Union Railway (Ltd.) (Great Britain v. Mexico) (1952), RIAA, vol.5 (1952), p. 122; Finnish Ships Arbitration, supra note 31,
pp.1501-1503; Interhandel, supra note 7, pp. 28-29; ELSI, supra note 2, para. 52.

M TEBIRSC (E146) 74-75H,

1 JH.W. Verzijl in Ann. de I'Institut de D. Int’l, vol. 45 (1954), pp. 84-85.

195 Separate Opinion of Commissioner F. K Nielsen in L.£.H. Neer and Pauline Neer (USA v. Mexico), 15 Oct. 1926, RIAA, vol. 4 (1951), p. 64.

1% G.G. Fitzmaurice, “The Meaning of the Term ‘Denial of Justice.” BYBIL, vol. 13 (1932), pp. 102-103.

17 R (Abbasi) v Secretary of State for Foreign and Commonwealth Affairs and Secretary of State for the Home Department [2002] EWCA Civ 1598,
Judgment of 6 Nov. 2002, [hereinafter, Abbasi v. Secretary of FCO], para. 50.
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18 Rule VIIT of Rules regarding Nationality, supplied by Foreign and Commonwealth Office in Oct. 1985, reproduced in C. Warbrick, “Protection of
Nationals Abroad (Current Legal Developments of the UK),” ICLQ, vol. 37 (1988), p. 1008.

19" Abbasi v. Secretary of FCO, supra note 167, paras.90-91.

1 ibid., para. 92.

! De Visscher, supra note 6, p. 421.

172 Art. IV of Project No. 16 on Diplomatic Protection prepared by American Institute of International Law (1925), reproduced in YBILC 1956, vol. 11,
supra note 13, p. 227; Conclusion amended by Rapporteur G. Guerro of Questionnaire No. 4 on “Responsibility of States for damage Done in their
Territories to the Person or Property of Foreigners,” adopted by the League of Nations Committee of Experts for the Progressive Codification of Inter-
national Law (Geneva, 1926), reproduced in ibid., p. 222, para.7; Art. 5 of Draft on “International Responsibility of States for Injuries on Their Territo-
ry to the Person or Property of Foreigners prepared by Institute de Droit international (1927), reproduced in ibid., p. 228; Article 6 of 1929 Harvard
Draft, supra note 51, p. 229.

173 Commentary to Art. 44 of Draft Articles on Responsibility of States for Internationally Wrongful Acts [hereinafter, “Draft Articles on State Respon-
sibility 2001”] UN Doc. A/56/10 in YBILC 2001, vol. 11 (Part Two), p. 121, paras. 2, 5 & footnote 687.

1" Report of the ILC on the work of its 49™ session (12 May -18 Jul. 1997) UN Doc. A/52/10, in YBILC 1997, vol. Il (Part Two), Chap. VIILB, p. 61,
para. 181; Dugard, “Second Report on Diplomatic Protection,” supra note 5, p. 101-102, paras. 11-14.

1735 Wittich, “Compensation,” MPEPIL (online ed., OUP, www.mpepil.com; last updated on May 2008), para. 22.

176 Jennings & Watts, supra note 48, p. 523; Freeman, supra note 48, p. 404; P.C. Jessup, A Modern Law of Nations (Macmillan, 1952), pp. 118-120;
Cangado Trindade, supra note 55, p. 172; Meron, supra note 124, pp. 84-85; American Law Institute, Restatement of the Law (Third) the Foreign
Relations Law of the United States, Part 11 (1987), para. 902.
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8 Dugardf2Z 1552 (b) 5 Tk, [EHEE] TholZ & OEARMITFHREICEE ST 5, Dugard, “Third Report on Diplomatic
Protection,” supra note 10, pp. 72-75, paras. 102-118.

199" Amerasinghe, supra note 2, pp. 145-150.



ENESRE IR O Fi 5 19

7= 2 SRR S22, EBCICITRIb-OEANE (2 E) TR Shs B EE L RS EE
FOH R ASEHEZ DWW TE D 5 HFRIRGKI36 51 B (b) 5 D FEH O CTH 5720, b ERIC
DOWTEWNRE RN ZERICTE T L2 L 2T 2 ERRIGKEOERGREICNE TH DB Fbi,
ICHEFEHERIR AR HS < FERICHOW TIZEPNBIR G RIS S &3 5l 217 - 722,

Z OHWHZ OV TKinzlitk, AR OFEFNZ OV TENBRBGEDOE T OYK 2 703 2 ENEHETH S
5D BRAARE BN A > DA IS < GR B2 RN L7 IS & 920 T80 U 7= A4 e
H#] OEHITHD LS, F-Milanold, T DX S RIFAEIRET S LV S BIEZ O OIEAESA
ERICKHT A ROREZDOLDTHDH Z LIFEDL LT, BRERRERFIZEIT 24 L0Ri#ED%EE
IZOWTEHBE AR % 5 2 50l & G-+ 2%, BUCEHRE A 23 =203, AraERITEERER K36
FUEDG) S ES S AZIR#ETH D L TEL TRV, ZhalT 150 LRI D 5 /4521
(R LIRS, SFE Y Avena il TICHT, S ASAIRTELT Fo T [E PR IR I oD i DR 2 38 % 2
e LT, FGHEREDERLZEHTHICEST-0TH D, ZDL I, FHRORRERICIIHE S
NTWARD -T2 X D R HREREHISIHIC LSO CTICIMIRE S 1L 2 FATIRERMO—RIcH V| 2=
MUTIEZ TICT bR 22 FHEESR 28 LT 2%,

7272 LERHRER &0 5 I T RIICEBSEFT AN AL T2 & LTH, MR EDMERN SR
&I S DA ITENBIRGE DSE T HAER S5, il 213X 1CT @ Diallo F4:1% B IHERLKIER S
I L 20 25 62, < £ THZMRH#EEGI TH D & SN-EoIc, ERNIKFERET LTS
NG, RIS TICT X, SMEAFRBZE & AR & 2R LTl 02! AMEACHT S
AYIRFEREN A & 72 o 72 &0 9 ERTIE Avena i & K& 2BEWVTEW L O ICBbhvs, £ T
e E N BIRGE R i O T I OV CHIBI S S 0 72 D%y, FAUIBLFICRS X 9 72, Bk
MEREE ] HIE O FIERSIEIFE L TWD 0D, TR TX 5,

3.2.1: REEQOFERICEET 541
EZOHER~OBEHZEN B Tho LSz $p s LTx, ETI979FOET~T
KARZEFRE FENET SN D, A T OWRMPMIREAEDKE RS 2 SR L 72 [FF ik, 458 -
TEHEBE TIEARVRBERE AL b NE &> TV, RIEEHHEER TICHE, 41752 - EFBRM
FRIORBET D AMEDO AR A, FHFBMRFHISKROED 2 HFEBRITOBLEN G, Mk REA

20 gvena and other Mexican Nationals (Mexico v. USA), Judgment 31 Mar. 2004, IC.J Reports 2004, para. 15.

2V Ibid., para.40, p. 36.

22 A, Kiinzli, “Case concerning Mexican Nationals,” LJIL, vol. 18 (2005), pp. 51, 53 ; M. Benlolo-Carabot, « L’arrét de la Cour internationale de
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FRN R Rt 2 RE 5 A REEZ KGR LTV A] &9, E. Milano, “Diplomatic Protection and Human Rights before the International
Court of Justice: Re-fashioning Tradition?,” NYBIL, vol. 35 (2004) p. 127; M.E. Tinta, “Due Process and the Right to Life in the Context of the Vienna
Convention on Consular Relations: Arguing the LaGrand Case,” EJIL, vol.12 (2001), p. 366.
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