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CPABHEHHE 3AKOHOAATEJIbCTB 0 BAHKPOTCTBE

Tai yo HK3JA*

1. BBejeHHe

IIPOTHBOCTOAHHe HHTepeCOB Kpe)HTOpOB H npO'-IIIX 3aHHTepeCOBaHHbIX JII4 B 

CJ1y'Iae 6aHKpOTCTBa WÖCTKOe, n03TOMy eCJ1n OCTaBHTb HX Ha BOJIIO CJIy'IaM, TO OHM 

MOFYT BbIJIHTbCM B 6eCHOpMAOK H npOH3BOJI CHJIbHeiHlero. 11o3TOMy CymeCTByeT 

Heo6XOAI4MOCTb HOArOTOBKH K npot eAype 6aHKPOTCTBa nOCpeACTBOM OCJHgnaJIbHOLI 

CHCTeMbI. B Ka}KAoi CTpaHe HMe1OTCA CBOH npogeAypbl 6aHKpOTCTBa, KOTOpble 

nopyLIeHbI Be)eHHIO CygoB. JJeiICTBHTeJIbHO, CHCTeMa 6aHKpOTCTBa TaK xce, KaK OHa 

OTJIH9aeTCM OT ApyrHX 3aKOH0AaTeJIbHbIX CHCTeM, oTJIH9aeTCA TaK~Ke H OT CTpaHbl 

13 BpeMeHH. OAHaKO eCJIH CpaBHHTb C ApyrHMY1 o6JIaCTAMH npasa, TO MO}KHO 

n0'IyBCTBOBaTb, 'ITO 3TH pa3Jln'iHA OTHOCHTeJIbHO HeBeJIHKH. gyMaeTCA, '1T0 3T0, 

BHAHMO, nOTOMy, 'ITO 3T11 CHCTeMbI O 6aHKpOTCTBe o611aAalOT o6H eIi WI3p0K0Ü 

6a30YI B TOM CMbICJIe, 'ITO OHH HageJIeHbl Ha YCTaHOBJ1eHHe CnpaBeAJIHBOCTH Me?KAy 

Kpe)HTOpaMH, HHTepeCbI KOTOpbIX OCTpO HPOTHBOCTOAT B YCJIOBHMX o6ocTpeHHA 14X 

3r0H3Ma m H3-3a HeAOCTaTKa HMYWeCTBa AOJDKHHKa.

KaK 6bI TaM HH 6bIJIo, npoi eRypbl 6aHKpOTCTBa (JIHKBHAaUHH) COCTOHT H3 4-x 
60JIbnIHX 9aCTeI. A HMeHHO, OHM AeJIATCA Ha: npoi eAypy BbIHeCeHHA pe1neHHM 0 

TOM, Hat1HHaTb HJIH He Ha'1HHaTb npogeAypy 6aHKPOTCTBa (npogeAypa 06-bABJIeHLIM 
6aHKpOTOM); npo eAypy YTBepxcAeHHM HMy1I eCTBa, noAJIe}Kau ero BbIfJIaTe B BHAe 

AHBHAeHAOB, m 1OJIy'ieHHA BbIpy'IeHHbIX CpeACTB (npouejypa ynpaBAeHHM 
HMYMeCTBOM 6aHKpOTa H ero peaJnH3agHH); npOgejypy yTBepx<geHHM KpeAHTOpOB, 
noJlygainmHX AI4BI-IAeHAbI (npogeAypa yTBepxCAeHHM Kpe)HTOpoB), npoi eAypa AJIM 
OKOH'IaHHM npoi eAypbI (npogejypa BbinJIaTbI AHBHAeHTOB).

B 3apy6e}KHbIX CTpaHax HMe1OTCA nOXO)KHe CHCTeMbI pe111eHHA BOHPOCOB 0 

6aHKpOTCTBe. CaMoi CTapoi ABJIAeTCA CHCTeMa 6aHKpOTCTBa, pa3BLIBaBwaACA B 

BHAe 3aKOHOAaTeJIbH041 CHCTeMbI o61I eCTBa TOprOBgeB CpeAHeBeKOB0A HTaJIHH, OHa 

pacnpoCTpaHHJIacb n0 BCeü EBpone. IIo 3Toi npH'InHe n Ha CeroAHAn1HMN AeHb

* IlpOCpeccop HO rpa7KAaHCKO-IIpOI{eccyaJIbHOMy KOAeKCY IOpHAu4eCKOF1 aCHHpaHTypbt OCaKCK0r0 

   YHHBepCHTeTÄ                                                           15



16 OSAKA UNIVERSITY LAW REVIEW [No. 52:15

MHOPO CTpaH, KOTOpble Ct-IHTaIOT 6aHKPOTCTBO CHCTeMO14 3aKOHOB AJIA TOpPOBJIH 

(CTpaHbl 3aKOHOlaTeJlbHbIX CHCTeM AHrJIHH, CIIIA H (DpaHnHH). 3T0 Ha3bIBalOT 
npHHgiirioM «6aHKpOTCTBa TOprOBua». B HaCTosIu ee BpeMA MHp ABH)K TCA K 

yHHBepCaJIbHOMy npHHI Hny 6aHKpOTCTBa, He OI'paHHtIHBa1OMeMyCA TOJIbKO 
KOMMepcaHTaMH. KpoMe TOr0, npex<Ae y 6aHKPOTCTBa 6b1J1 CHJIbHbIf OTTeHOK 

OAHOro H3 BHAOB CHCTeMbI HaKa3aHHA. IIOTOM, nOHeMHOry OH CMArMHJICA, H, 6onee 

TOPO, pa3BHJ1aCb CHCTeMa KOMHPOMHCCHOPO corJIaineHHA AOJI}KHHKa C KpeAHTOpOM, 

B KaLIeCTBe cpeACTBa H36excaHHA 6aHKPOTCTBa. C ApyrOLi CTOpOHbl, B AHrJIHH, HpH 

6aHKpOTCTBe (13H3H1-IeCKHX J1HL[, pOAHJ1aCb CHCTeMa OCBO6O)KJ[eHHA OT 

OTBeTCTBeHHOCTH nO CTapbIM ) oJIPaM, HOJIyLIHBL1Ia5I CHJIbHOe pa3BHTHe B AMepiKe. 

BJIarOAapA 3TOMy, 6aHKpOTCTBO H3 CHCTeMbI HaKa3aHHA 6aHKpOTOB 14 CHCTeMbI 

B3HMaHHA AOJ1roBbIX 06A3aTeJIbCTB, H3MeHHJIO CBOi1 XapaKTep B CTOPOHY CHCTeMbI 

AJIA CnaCeHHA 6aHKpOTa.

B AHOHH14 B 1890 roAy 6blJIo CO3AaH0 3aKOHOAaTeMIbCTBO O 6aHKpOTCTBe n0 
(~paH4y3CKOMy BapIaHTY (CTapoe TOprOBOe npaBo), 06'beKTOM KOTOpOe ABJIAJIHCb 
TOJIbKO TOprOBLjbJ. IIbIHe CyII;eCTByIOMHfi 3aKOH o 6aHKPOTCTBe OT 1922 roAa B3AJI 
3a o6pa3eg HeMeuKoe 3aKOHOAaTeJIbCTBO, n0 HeMy O6'beKTaMH pa36HpaTeJIbCTBa 
CTäJIH Bce cy6'beKTbI, 6e3 pa3JIH1- HA, ABJIAIOTCA OHH TOprOB1jaMH 14J114 HeT. KpoMe 
TOrO, B TOM )Ke roAy 6bIJI COCTaBJ1eH 3aKOH 0 MHpHOM COPJIaWeHHH 

(KOMnpOMHccHOe corJIaLneHHe AOJI)KHHKa C KpegHTOpaMH), B3ABWRA B Ka4eCTBe 
o6pa3ga aBCTp11i CKHii 3aKOH. 3aTeM, B 1938 roAy nog BJIHAHHeM aHrJIHACKOro 
3aKOHa 6bIJ1H C03AaHbI CHCTeMbI peopraHH3agHH H JIHKBHAagHH (jHpM. Hoc.rie 
BOI-iHbI, B 1952 PoAy, H0A BJIHAHHCM aMepHKaHCKOrO 3aKOHa 6bIJIa BBeAeHa CHCTeMa 
OCBo60%AeHHA 6aHKpOTa OT OTBeTCTBeHHOCTH, KpOMe TOPO, noJIy4HJIa 
3aKOHOAäTeJIbHYIO OCHOBy npoueAypa pea6HJIHTa1 HH KOMnaHHH, noHIyiIHBLnaM 

pa3BHTHe B CIIIA. B 1999 roAy 6bIJI npHHAT 3aKOH O rpaxKAaHCKOM 
BOCCTaHOBJ1eHHH AOJI}KHHKa, c anpeJli 2000 ro a OH BCTYHHJI B CHJIy. B 2000 roAy 
6brnIH npHHATb1 3aKOHbl O Me}KAyHapOAHOM 3aKOHOAaTeJIbCTBe. B 2004 roAy Ha 

159-Fi CeCCHH napJIaMeHTa 6b1J1 OTMeHeH CTapblit H npHHAT HOBbII1 3aKOH 0 
6aHKpOTCTBe.

TaKHM o6pa3oM, MO)KHO CKa3aTb, 1{TO AHOHCKOe 3aKOH0AaTeJIbCTBO 0 6aHKPOTCTBe 

ABJIAeTCA YHHKäJ1bHON CHCTemoA, OCHOBaHHOA Ha rpa)KAaHCKOM KOAeKce C 

3aHMCTBOBaHHeM o61Ljero npaBa (HenHcaHHoro 3aKOHa). Bo.iee TOrO, B noc eAHee 
BpeMA OHO B nOJIHON Mepe BKJ1109aeT B ce6A noTpe6HOCTH, po)KAaion(HecA B 

npaKTH1IeCKOI7 pa60Te.
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2. BH (bI KOJ(eKCOB

IIpaBHJla npol;eAyp 6aHKPOTCTBa MO)KHO pa3AeJ1HTb Ha 2 60JIbmle rpynnbl. 
JIHKBHAagHOHHO1'O THna H BOCCTaHOBHTeJIbHOPO THna. B AnOHHH He CyMeCTByeT 
eAHHOrO KOAeKca, OTHOCAmerOCA KO BCeM BHAaM 6aHKPOTCTB, HanoJ o6He KOAeKca O 
6aHKPOTCTBe CIIIA HJtH 3aKOHa O 6aHKPOTCTBe repMaHHH nocJIeAHero BpeMeHH, 
KOTOpblä 6b1 o6ibeeHHMJI B ce6e o6a 3THX THna. C Apyro i CTOpOHbw, aBCTpaJIHNCKHi1 
3aKOH H IiCnbITaBwHe er0 BJIHAHHe 3aKOHbI MaJIa133HH, CHHranypa onpeAeJIAIOT 
cJlyiiaH 6aHKpOTCTBa i0PIiAHzIeCKHX H (»H3H'-IeCKHX JIHIJ B OTAeJIbHbIX KOAeKcaX. 
B 5110HHH cJly11a14 6aHKpOTCTB OnpeAeJIA1OT, rJIaBHbIM o6pa3OM, 3aKOH 0 
6aHKpOTCTBe, 3aKOH 0 pea6HJIHTagHH (pnpMbI, 3aKOH O rpa3KAaHCKOM 
BOCCTaHOBJIeHHH, ToprOBbIiI KOAeKc. 3aTeM, Ha 6a3e 3THX 3aKOHOB 
OCymeCTBJIAIOTCA COOTBeTCTBy10IL He npogeAypbl: npogejypa 6aHKpOTCTBa, 
npoge)ypa pea6HJIHTa1(HH (pHpMbt, npoueAypa rpaxcAaHCKoro BOCCTaHOBJIeHHA, 
npogejypa peopraHH3agmH (pHpMbl, npoueAypa oco6oA JIHKBHAagHH (pHpMb1 (KpoMe 
Toro, 1J1aHHpyeTCM OTMena npogeAypbl peopraHH3aI(HH (4HpMbl). Bce OHH 
ABJIAIOTCA yCTaHOBJIeHHbIMH 3aKOHOM npol(e)ypaMH pa3peuleHHA AeJ1 0 
6aHKpoTCTBe, OTHOCAMHMHCA K BeAeHHIO CyAOB, H HX MO}KHO Ha3bIBaTb 
«IOpHAH`IeCKOCI peopraHH3aI;Hei1». CpeAH HHX, KOAeKC O 6aHKpOTCTBe, 
reHeaiiornLIeCKH BOCXOAAIUHI3 K HeMegKOMy 3aKOHy (ony6JIHKOBaH B 1922 roj y), 
COCTaBJIAeT C PJ I;eBHHY n0JI0}KeHHA 3aKOHa O 6aHKpOTCTBe.

B AHOHHH npoljeJypbl 6aHKpOTCTBa, oco60i1 JIHKBHAa1(HH OTHOCATCM K 

JIHKBHAa1;HOHHOMy THny, n0 OTHOnJeHH}O K HHM np0ueJypbl pea6HJIHTaI(HH (MNPM, 

rpa)KAaHCKoro BOCCTaHOBJIeHHA, pe0praHH3aI11H (jHpM OTHOCATC51 K 

BOCCTaHOBHTeJIbHOMY THny.

OAHaKO, B CpaBHHTeJIbHO 60JIbI1IOM tIHCJIe cJlyHaeB, rOBOpAT, WO CyAbl He 

BMellHBaIOTCH, H pelneHHe gen O 6aHKpOTCTBe, B OCHOBHOM, np0H3B0AHTCM Ha 

OCHOBe neperoBopoB Mex(Ay 3a1IHTepeCOBaHHbIMH CTOPOHaMH. 3TO Ha3bIBaeTCM 

«pe111eHHe AeJla LIaCTHbIM o6pa30M». CaMbli'i 6oJIbmoIi ni oc 3T0r0 3aKJIIOLIaeTCM B 

TOM, MTO MO>I(HO 0)KHAaTb 6bICTpoe pa3peweHHe Aejia C MäJIbIMH H3Aep3KKaMH, HO 

HMeeTCA H yu.Sep6 B BHAe TOr0, DITO He O6A3aTeJIbHO CTäHOBHTCA B03MO)KHLIM 

nOCJleAOBaTeAbHO AOCTHraTb npaBOMepHOCTH. Y TaKoro cnoco6a pa3pe11IeHHM 

TaK)Ke eCTb KaK JIHKBHAamHOHHb!i-I, TaK 11 BOCCTaHOBHTeJibHbIN THn.

O1 eHKH B OTH0UJ HHH TaKOr0 BOT penleHHA LiaeTHbIM O6pa3OM pa3JrHilaiOTCA, HO
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CaMbIM 6oJIbuJHM MHHyCOM TaKOPO Cnoco6a ABJIAeTCA HeAOCTaTOK npaBOMepHOCTH. 

3Aecb CJIejyeT paCCMOTpeTb Heo6XOAHMOCTb, BO-nepBblx, o6JIerLIeHHA 

HCHOJIb3OBaHHA CHCTCMbI iopHgH9ec oro peineHHSI Aeii O 6aHKPOTCTBe, BO-BTOpbIX, 

co3AaHHA ROCTOBepHOI'O opraHa peineHHI~i J[eJI O 6aHKpOTCTBaX, B KavecTBe 

npoMe>KyTOLMHOfi, - Me}(Ay pa3peuleHHeM eia LIaCTHbIM H IOpHAHL1eCKHM 06pa3OM, 

CjOpMbI. B KaLIeCTBe HeiiTpaJIbHOI'O opraHa pa3pellleHHN AeJ1 O 6aHKpOTCTBaX, 6bIJIa 

y,ipexgeHa OpraHH3agHA BOCCTaHOBJIeHHA npOMbIIHJIeHHOCTH.

3. 3asiBJIeHHe O 6OaHKPOTCTBe H 3aMOpa)KHBaHHe HMyn eCTBa: Mepb1 

   aBTOMaTHYeCKOIü HPHOCTaHOBKH H Mepbl o6ecne-leHHil COXpaHHOCTH 

   HMyUlSeCTBa JjOJI}KHHKa

IIpaBo Ha ynpaBJleHHe H pacnopA>KeHHe HMYIL CTBOM AOJI>KHHKa (6aHKpOTa) Ao 
06'bABJIeHHA ero 6aHKpOTOM He o6peMeHAeTCA CaMHM JIHInb CpaKTOM noAa~ieii 
3aABJIeHHA O 6aHKpOTCTBe. OAHaKO, HOCKOJIbKy B AefiCTBHTeJIbHOCTH HeB03MO}KHO 

YCTpaHHTb 3aAepxKKy BO BpeMeHH C MOMeHTa noAa4H 3aABJ1eHHA O 6aHKpOTCTBe, 
qepe3 npoBeAeHHe 3KCnepTH3bI H AO O6'bABJIeHHA AOJI>KHHKa 6aHKpOTOM, TO 9TO He 
MO>KeT He CTaTb CnyCKOBbIM KpHOLIKOM AJI51 COKpbITHA HMyH CTBa AOJI>KHIHKa 

(6aHKpOTa). ganee, B nepHOA BpeMeHH AO o&M1BJIeHHA 6aHKpOTCTBa, H 3AeCb 
HeO6XOgHMOi CTaHOBHTCA CHCTeMa o6ednei-IeHHA COXpaHHOCTH HmymeCTBa 

AOn>KHHKa AJ1A 3aMOp0>KHBaHHA HMyII CTBa AOJI>KHHKa H rJ1aAKOrO npOXO>ICAeHHA 

npoi ejyp noce ie O6-bABJIeHHA ero 6aHKpOTCTBa.

klX Ha3bIBaIOT BpeMeHHbIMH MepaMH HJIH MepaMH O6eCneileHHA coxpaHHOCTH, HO 

CpeAH HHX Mepbl o6ecnelleHHA COXpaHHOCTH HMyIgeCTBa 6aHKpOTa, 

ocymeCTBJ1AeMble Ha OCHOBaHHH CT.155 3aKOHa O 6aHKpOTCTBe, c i eJIbio 

npeAOTBpameHHA yMeHbHIeHHA HMymeCTBa, llpHLIHCJIAeMOPO B KOHKYPCHYIO Maccy, 

B npaKTH9eCK01-i pa60Te HrpaFOT Ba>KHy10 pOJIb. Mepbl o6ecneLIeHHA COXpaHHOCTH 

HMyi4eCTBa 6aHKpOTa OCyn{eCTBJIAIOTCA Ha OCHOBe nOCTaHOBJ1eHHii cyAa: 

« HaJIO>KHTb BpeMeHHbIIiI apeCT Ha HMyMeCTBO OTBeT'HKa»; « OTBeTgHK, 3a 

HCKJIIOqeHHeM CJlyqaeB npe)BapHTeJlbHOrO noJlyileHHA pa3peHleHHA OT 

COOTBeTCTBYIOn.[er0 cyAa, a6COJHIOTHO He HMeeT npaso YCTaHaBJIHBaTb npasa 

nepeyCTynKH, 3aKJ1a)a, HnOTeKH, apeHAbl H npo'-IHe npaBa n0 peaJIH3anHH B 

OTHOHIeHHH 1. eHHbIX 6yMar, ABH>KHMOr0 HMyweCTBa, KpeAHTHblX npaB, 

HeABH>KHMOCTH, aBTOTpaHCnopTa, H npowro Bcero HMyIIkeCTBa, KOTOpbIM OH 

BJ1aAeeT». KpOMe TOrO, MHOCO nOCTaHOBJIeHHi C COAep>KaHHeM 3anpeTa Ha B3ATHe 

3ai7MOB H 3anpeTa Ha OHJIaTy AOJIrOB.
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CpeAH Mep o6ecne'IeHHM COXpaHHOCTH HMymeCTBa 6aHKpOTa, Te Mepbl, KOTOpble 
OTHOCATC51 K npaBaM C per1CTpagHei C06CTBeHHOCTH, He CO3J1;aIOT 3aKOHHOA CHJIbI B 
OTHOLLIeHHH TpeTbHX JIHg, ecim perHCTpagHH npaBa He 6bIJIa ocyMeCTBJIeHa (CT.177 
rK). OcyI1 ecTBJIeHHe perHCTpagHH AOBepMeTCM opraaaM perncTpagHH 
HOJIHOMO4HBMH Cy)OB n0 AeJLaM O 6aHKpOTCTBe (BaKOH O 6aHKpOTCTBe, CT.120, q.2, 
CT.120, CT. 124).

11TO KaCaeTCA TOPO
, B03MO>KHO HJIH He B03MODKHO o6ecne'IHTb Mepbl COXpaHHOCTH 

HMymeCTBa n0 CT.155 3aKOHa O 6aHKpOTCTBe, CyMeCTBYIOT 2 BepcHH, -

yTBepAHTeJIbHäA H OTpHIJaTeJIbHaA, HO HOCKOJIbKy HMeeTCA OnaCHOCTb HaHeCeHHA 

ynkep6a AOJI)KHHKy, yTBepAHTeJIbHaA BepCHA ABJIAeTCA 6o iee yMeCTHOi1 (TaM xce, 
pemeHHe BMCOK0rO cyAa npaBocyAHA B r. C3HAaH OT 22.05.1961 r. 2-H C6OpHHK geil 
n0 rpa)K HCKHM AejiaM, 12 TOM, N25, cTp. 1189).

B Aei cTBHTeJIbHOCTH, TaKHe BOT Mepbl o6eCne9eHHM COXpaHHOCTH HMyl1(eCTBa 

6aHKpOTa, CJIyzIaeTCH, npHBOAMT K 3JIOynOTpe6JIeHHAM c noja iei1 3aABJIeHHi o 

npH3HaHHH 6aHKpOTOM. BpeMeHHble Mepbl 0 3anpeTe HOrameHHA AOJIra CTaHOBATCA 

MOmHbIM OpyxcHeM AJIM OnpaBAaHHA HenJlaTexceü AOJIPOB CO CTOPOHbl AOJUKHHKOB, 

npH6eraloMHX K CaM03aMi4Te.

Boilee TOTO, HpH npogeAype npH3HaHHA 6aHKpOTCTBa MepaMH IOpHAH'leCKoro 

pa3pemeHHA eia Ba>KHbIM ABJI5I TCA KOHTpOJlb, OCYI1.4eCTBJIAeMbIA ynpaBJIAIOL4HM 

3a o6ecne'-IeHHeM coxpaHHOCTH HMymeCTBa AoJIxcHHKa.

B OTHOmeHHH BbImeCKa3aHHOrO, n0 aMepHKaHCKOMY 3aKOHy, npHMeHMIOH(eMy 

CHCTeMy aBTOMaTHLIeCKOI-I npHOCTaHOBKH, OAHOBpeMeHHO C 3aMBJIeHHeM O 

npH3HäHHH 6aHKpOTOM pOxgaeTCA BCeO6'beMJI1OMHH 3anpeT Ha B3bICKaHHe AOJIrOB C 

AOJI}KHMKa. IIPOCTaA H nOHATHaA CHCTeMa, OHa paccMaTpnBaJlacb TaIoKe H B AnOHHH 
B npogecce pa3pa6OTKH 3aKOHa O rpax{AaHCKOM BocCTaHOBJIeHHH. npaBAa, 

6JIaroAapA TaKO1.1 BOT Cx{aTOCTH 4)OPMyJIHPOBKH yCHJIHBaeTCM CHJIa 3aMHTbI 

AOJI>KHHKa, H HMeeTCA HeMäJIO npHMepOB 3JIOynOTpe6JIeHHM.

4. B3rJIsIj C HO3HILHH 3aKOHa O 3aJI000BOM npaBC Ha HMyll(QCTBO 6aHKPOTa

B OTHOmeHHH Bonpoca HCnbITblBaeT J1H BJIHMHHe 3anoroBoe npaBO npH npoi(ejype 

6aHKpOTCTBa 17JIH COBepmeHHO He HCnbITblBaeT, - 3aKOHOAaTeJIbHble npHMepbl B 

MHPOBO11 npaKTHKe pacxoAMTc51.
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B OTHOIIeHHH o6cyxKJjeHHA npasa Ha 3aJ1or HMyU CTBa 6aHKPOTa MHeHHe 

(De) epa1(HH aABOKaTOB SInoHHH 6Onbllle Bcero OCHOBbIBaeTCA Ha no3HgHH 

ynpaBJiAloaJero KOHKypCHON Maccoü HMymeCTBa 6aHKpOTa. B 3TOM OTHOHIeHHH 

MHeHHe O6HJeCTBa X03AüCTBeHHbIX ynpaB.nexgeB (co6paHiie OTBeTCTBeHHbIX 3a 
npasoBoe o6ecnegeHHe npe)JnpHATHii 3KOHOMHLIeCKHX 06'be) nHeHHiI) 6a3HpyeTCA 
Ha n03H9HH 3aJ1oroJ(ep>KaTeJleii. TaKHM o6pa3oM, HeCMOTPA Ha TO, MTO CyU CTByIOT 

pa3JIH'IHA B TOLIKaX 3peHHA Ha OrpaHHMeHHA 3aJIOrOBOPO npasa, B OTHOHIeHHH 

COOTBeTCTByIOLI er0 «H3MeHeHHA ero cOJJep>KaHHA» 60JIbnlei4 gacTbio JJOCTHraeTCA 

nOHHMaHHe, eCJ H OHO npOHCXOJJHT B pe3yJlbTaTe JJOCTaTOtIHO OCTOpO>KHOI'O 

paCCMOTpeHH51. MOA npHHI HHHaJIbHaA r103H9HA COCTOHT B TOM, JJyMaIO, LITO npaBO 

Ha 3anor cneAyeT H3MeHATb B npe)Jenax, JJei3CTBHTenbHO HeO6XOJJHMbIX H 

Hell36e>KHbIX, npH Ocyn.[eCTBJIeHHH npogegypbi IOPHJJH'IeCKOA JIHKBHAa1 HH, H 4T0 

3aJIOPOAep3KaTeiib AOJI>KeH COTpyJJHHtiaTb B Rene iopHJJHtieCKOiI peopraHH3agHn 

HMymeCTBa 6aHKpOTa. ECnH IOCMOTpeTb Ha 3T0 C TOLIKH 3peHHA CpaBHHTenbHOi'I 

IopHCnpyReH1;HH, TO 3Ta H03H9HA BOBCe He ABJIAiOTCA 3KCTpaop) nHapHoIi. Bojiee 

Toro, B CTpaHax c o6IgHM npasoM, Hasepxoe, HeB03M0>KHo noJly4llTb oAo6peHHe 

CHCTeMbI, npH KOTOpOii 3 J1OPOBOe npaBO OrpaHHIIHBanOCb 6b1 JJaxce He3HalIHTenbHO. 

KaK 6b1 TaM HH 6blJIO, o>KHJJaeTCA, 'fT0 B npaKTHt-IeCKOI3 IIJIOCKOCTI4 Me>KJJy 

3aAorOJJep>KaTeneM H KOHKYPCHbIM ynpaBJIAIOMIIM CBA3H 6y)JyT pa3BHBaTbCA.

HeMHoro O CpaBHeHHH CHCTeM 3anOrOBoro npaBa B Cny'-lae 6aHKpOTCTBa

(1) CIIIA

CorJIacHO rnase 11 4e) epaJn HOro 3aKOH o 6aHKPOTCTBe 1978 roJJa oT6Op H 

Ha3Ha'-IeHHe KOHKYPCHOI'O ynpaBJJAlollJerO, KaK B SIHOHHH npH pa6HJIHTaW4H 

CpHPMbI, ABJIAeTCA HCKJI}ogeHHeM, JJei3CTByIoi1Jee X03AiICTBeHHOe PYKOBOJJCTBO 

06bItiHO npo o i>KaeT pa6OTy B Ka'IeCTBe «AOJI>KHHKa OCTaBJIeHHOro BO 

BJIäJJeHHH CBOHM HMy1I eCTBOM». FOBOpHTCA, 'ff0 HJJeA (DeJJepanbH0r0 3aKOHa O 

6aHKpOTCTBe ABJIAeTCA TOMy npe) HOCbIJIKOiI B TOM cMblcne, '-ITO HeO6XOgHMO 

npeAOTBpaTHTb HaMepeHHYIO 3agep)KKy c noJ[azIeil 3aABJ1eHHA O HpH3HaHHH 

6aHKPOTOM HO rnase 11 H3 onaceHHA CMeHbI XO3AIiCTBeHHOrO PYKOBOJJCTBa 

CnHPMOi%I. IIOCKOJIbKy 6o iee BepOATHO, 'fT0 BOCCTaHOBneHHe CpiipMbl 6yJJeT 

npOXOJJHTb 6onee rna)JK0 B TOM cny'iae, eCJIH y ynpaBneHHA CpHpMOA 

OCTaHeTCA JJeACTBy1o11JaA aJJMHHHCTpaiJHA, He>KeJIH He o6najlaiolJHA 

CnegHaJ1bHbIMH 3HaHHAMH KOHKypCHblii ynpaBJIAIOMHIi.



2005] CPABHEHHE 3AKOHOJIATEJ7hCTB 0 SAHKPOTCTBE 21

Ha6nlo) aeT 3a noc ieAyioMei pa6oToi 3TOro «) on)KHHxa Bo BnaAeHHH» 

KOMHTeT KpeAHTOpOB. KOMHTeT KpeAHTOpOB o6bi'IHo COCTOHT H3 

npe)CTaswreneii KpynHbIX KpeAHTOpOB, He BnaAeloMHx 3anOPOM. 3TOT 

KOMIiTeT, coTpyjHH'Iasi C «AOJDKHHKOM BO BnaJeHHH», nposep ieT 

c)aKTH'IeCKy}O CTOPOHY Aena AO, H nociie Ha'iana npoi egypbi 6aHKpOTCTBa, 

npoBepAeT HänH'IHe cpaKTOB npe)HO'1THTenbHOi%I yCTynKH H 

MOUleHHH4eCKOh yCTynKH, BbIHOCHT peineHHA o6 HCHOJIHeHHH, nepeAa'Ie 

HeHCHOJIHeHHbIX AOPOBOpOB HJH OTKa3e HM. Kp0Me TOrO, npH npOAOJIxKeHHH 

X03AACTBoBaHHA HeO6XOAHMbIM CTaHOBHTCA HaJIH'ule O6OpOTHbIX CpeACTB 

Ha c'IeTaX KOMnaHHH, H 3AeCb npHMeHAeTCA cnoco6 npHBne'ieHHA 

cpMHaHHCOBbIX CpeACTB, Ha3bIBaeMbIli «AeHe}KHbie cpeACTBa gon3KHHKOB BO 

BnaAeHHH». IIOCKOnbKy BO3BpaT CpeACTB, n0 KpeAHTaM, npeAOCTaBneHHbiM 

H3 CpeACTB AOJI}KHHKOB BO BJIaJeHHH, HaAe}KeH, a TaK)Ke, HOCKOJIbKy 

6aHKOBCKaA Map%a BbICOKa, TO AnA KOMMep4eCKHX 6aHKOB 3T0 ABMAeTCA 

BbICOKOAOXOAHbIM 6H3HeCOM.

HTaK, BHHMaHHe npHBneKaeT pa3BHTHe McCT, BKJ1IO-1 $1, B nepsyio o'Iepegb, 11-

1o rJlaBy, 7-io, 13-io, OTHOCAII;HXCA K perynnposaHHiO 3aJIOrOBOPO npaBa, HO H 

B AMepHKe 3TOT BOnpOC OrpaHH'IHBaeTCA OAHOii nHHib gHCKyCCHeg. IlpaBAa, 

a6co noTHoe npeHMymeCTBO 3anoroAep)KaTenA, yCTaHOBneHHOe B eAHHOM 

TOprOBOM KOAeKCe (UCC), HelOKone6HMO TaK)Ke H npH 6aHKpOTCTBe, HO B 
nOCneAHee BpeMA, rOBOpAT, YCHJIHBaeTCM o6iuee 0003HaHiie TOTO, 'ITO OHO He 

onpaBAaiio.

(2) FepMaHHA

COOTBeTCTBy1o14He HOJ103KeHHA B 3aKOHe o 6aHKpOTCTBe repMaHHH, eCJIH He 
CYHTaTb cT.126 CTaporo 3aKona o 6aHKPOTCTBe H CT.165 HOBOrO 3aKOHa O 
6aHKpOTCTBe (npHHy)HTenbHaA peaJIH3aI11M H 1PHHYAHTeJIbHOe ynpaBneHHe 
HeABH}KHMOCTbIO ynpaBJIAIOMHM KOHKYPCHOYI Maccoi ), COOTBeTCTBy1OT CT.166 
- CT.171. B OTHOH1eHHH 6peMeHH pacxo oB onpeAeneHHe AaeT CT.171. OAHH 
HeMe4K14ui npocbeccop rosopHT, qTO B 3T0A CT.171 3aKOHOAaTeJIH HMe1OT B 
BHAy ABH)KHMOe HMymeCTBO, HO, eCJIH HCXOAHTb 143 onpe)eneHHM, TO
nOJloxceHHA 3T0H CTaTb1 AOn7KHb1 npHMeHATbCM 

ABH)KHMOMy, TaK H HeABH)KHMOMy HMyu eCTBy. 

COMHeHHA, fOApa3yMeBBJCA ABH)KHMbIi 3anor 

CO6CTBeHHOCTH (z.B. Ruth Schmidt-Raentsch,

 6e3 pa3HHgb1, KaK K 

B Jno6oM cny'Iae, 6e3 

AJIA coxpaHeHHe npaB 

 Insovenzordnung mit



22 OSAKA UNIVERSITYLAWREVIEW [No. 52:15

Einfuehrungsgesetz, 1. Aufl., 1995, S.337). KcTaTH, CT. 165 HpH3HaeT npaso 
KOHKypCHOFO ynpaBaAlon ero Ha npHHYJ[HTeJIbHYIO peaJIH3agH10 HMyI CCTBa 

6aHKpOTa J;a}Ke B TOM cnyqae, eCJIH COOTBeTCTByiOILkaH HeJ;BHxXHMOCTb 

BBJIHeTCA O6'beKTOM npaBa npeHMyü4eCTBeHHbIX Kpe/;HTOpoB, HO He npH3HaeT 

npaBa npOH3BOJIbHOi npo) a}KH HegBH}KHMOCTH (aaO., S.331.).

(3) ABCTpaJIHM

3aJ1oroBoe 3aKOHOgaTeJIbCTBO ABCTpaJIHH, HCnb1TaBlnee CHJIbHOe BJIHAHHe 

aHrJIH1'iCKOrO 3aKOHa, c 1976 roma nOJIyLIHJIO CBOe co6CTBeHHo pa3BHTHe. 

KpoMe TOrO, 3aKOH 0 6aHKPOTCTBe 1966 ro a COOTBeTCTByeT 6aHKPOTCTBY 

(jH3H'IeCKHX JIH9, HO LITO KacaeTCM o6paMeHHA C npaBOM Ha 3äJI0r B 3TOM 

CJiy'Iae, TO HMeeTCA o6paii aioMee Ha Ce6A BHHMaHHe noJIO}KeHHe, KOTOpoe 

CJIeAoBaJio 6bIJIO 6b1 Ha3BaTb CHCTeMOIi CaMOCTOATeJIbHOI-i O9eHKH 

3aJIoro)[ep%aTefIeM.

KpeAHTOp, o6JIagaIou.(HH npaBOM Ha 3anor (3aKnaIHOA, 3ann0rOBbIM npaBOM 
HJIH npaBOM yAepAaHHA), npH peaJIH3agHH 3anorOBOrO npaB He Mox(eT 
6bITb orpaHH'ieH 6aHKPOTCTBOM (pH3H'IeCKOrO JIH1 a (cm. CT. 58 n. 5). 3TO 
nOJlO KeHHe OJ(HHäKOBO C nOJIOxceHHeM B SIIOHHH. IIpaBAa, npH nogwie 

3aABJIeHHM O KpeAHTHbIX npasax y 3aJloroAepxcaTeJIeiI eCTb BbI60p, -

yKa3aTb CyMMy pa3HHIgb1 Mexq y CyMM01i 01(eHKH npegMeTa 3aJiora H 

CyMMOi KpeAHTHbIX npaB, o6ecne'-IeHHbIX 3aJIOroM HMymeCTBa loJI}KHllKa. 

B cnyYae, KOrga B 3aMBJIeHHH 3aJloro)ep KaTeJIM yKa3b1BaeTCA CyMMy 

pa3HH1 b1 Mex„Ay CyMMOI1 ogeHKH npegMeTa 3aiiora H CyMMOYI KpeJ(HTHblX 

npaB, O6eCneLIeHHbIX 3aJI01'OM, KOHKYPCHbIii ynpaBJIAIOMHH HMeeT npaso 

noTpe60BaTb ynJIaTHTb CyMMy ogeHKH H Bb1KylHTb o6paTHO 

COOTBeTCTBy10mHii npeAMeT 3aJIOra (cT.91 n.1), HJIH Tpe6oBaTb npoj a KH C 
TOprOB npeJ[MeTa 3aJIOra Ha OCHOBe COPJIaCHA 3anorogepxcaTeJIA (n.2 TOi 
){e CT.) TOrma, KorAa CO'ITeT HeCnpaBeJ(JIHBofI CyMMy OgeHKH 3anoAeHH0r0 
HMyWeCTBa. TaKHM o6pa30M, 'Iepe3 ogeHKy 3anorOqepxtaTenM npeAMeTa 

3aAora OnpeJ(eJIAeTCA npo1 egypnoe McCTO, H 3a KOHKypCHbIM 

ynpaBJIMIOMIIM npH3HaeTCM npaso BblKyna 14 npaso Tpe6OBaHHM npo)a)KH 
HMyMeCTBa. LITO KacaeTCM 3anoropepx(aTeJ1ei, TO B OTHO1ueHHH 

KOHKypCHOI'O ynpaBJIA10mero y HHX eCTb npaBO AaTb B nHCbMeHHOL' (popMe 

peKOMeHganHIO C TeM, 'ITO6bI npHHATb peuleHHe B OTHO1neHHH npHMeHeHHA 
HJIH He npHMeHeHHA yKa3aHHbIX Bbinle BapIaHTOB. B cny'lae, Korpa B
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TeLIeHHe 3-x Mecsii eB c MOMeHTa nonyveHHSI peKOMeHAaLHH Ha Hero HeT 
oTBeTa, BbinleyKa3aiiHOe npaso Bbi6opa KOHKypcnoro ynpaBJiAiomero 
TepsieTcsi (Ta xce CT., n. 4).

TaKaA BOT CIHCTeMa CaMOCTOATeJIbHOYI OgeHKH ABJIAeTCA. 'Ipe3Bb19aiiHO

npHBJIeKaTeJIbHOii B npogecce 

CcopMa.IbHocTeii.
ynpon4eHHA H OI CcyBJlbHbIX

KCTaTH, B cJiyqae C 6aHKPOTCTBOM npeAnpHATHA HO OTHOIHeHHLO K 

npeAHPHATHIO cnpaBeAJIHBa npogeAypa JIHKBHAa1HH, 3axpe1JleHHaA B 

3aKOH 0 npeAnpHATHH (JIHKBHAaIHA). Korea HMeeTCA HOCTaHOBJIHHe o 
JIHKBHAagHH, BAMHHHCTpa1[HSI KOMnaHHH TepAeT npaso Ha X03AACTBeHHOe 

ynpaBJieHHe H 3aMei4aeTCA ocpHgHaJibHbIM JIHKBHAaTopoM, Ha3HagaeMbIM 
CyAOM (CT. 471, A). KpoMe Toro, npHOCTaHaBJIHBaIOTCA B036y)KJ eHHe, 
HCHOJIHeHHe HCKOB B OTHOLHeHHH KOMnaHHH, 3anpeu aeTCA HOBOe 
BO3O6HOBJIeHHe (CT. 471, B). HpaBAa, 9TO He OKa3bIBaeT BJIH5IHHA Ha 
npoi eAypy peaJIH3aI HH npaB 3anoroAep)KaTenef (cT. 471, C). Hpii 
npogeAype BOCCTaHOBHTeJlbnoro THna HMeeTCA BJIHAHHe MopaTOPHA 

corJlaCHO EJlaBe 5.3 A 3aKOHa o npeAnpHATHH.

(4) CHHranyp

IIOJIox{eHHe 3anoroAepxcaTeneil B OTHOmeHHH peaJIH3agHH npaBa Ha 3anor B 

3TOA cTpaHe, BO BpeMA npogeAypbl 6aHKPOTCTBa, CXOAHO C nOJIOxKeHHeM 

nOBTOPHOI'O BCTynJIeHHA BO BnaAeHHe HMyn(eCTBOM. HanplMep, B cnyHae, 

KOrRa apeHAaTop BnaJI B 6aHKpOTCTBO, 3anoroAepxcaTenio o6bILIHO 

pa3peinaeTCA peaJIH3OBbIBaTb npaB0 Ha 3äJIOr He KaK KpeAHTHOe npaBO n0 

OTHOIHeHHIO K 6aHKpOTy, a Ha OCHOBaHHH peanH3auin co6CTBeHHoro 

HMyMeCTBeHH0I'0 npaBa, KaK 3aJioroAepxcaTeiiA. CyMeCTByioMee B SIIOHHH 

H I'epMaHHH, TaK Ha3bIBaeMoe, HCKJIHO4HTeJIbHOe npaso. To eCTb, 

3aJI0r0Aep)KaTeJlb, B npHHI(Hne, He HCnbITb1BaeT BJ1HAHHA n0A B03Aei7CTBHeM 

npoi ejypbI 6aHKPOTCTBa H M0)K T peaJIH3OBaTb npaB0 Ha 3aJIOr.

OAHaKO B CJIyLiae, K0rAa OH CaMOCTOATeJIbH0 He peaJiH3yeT npaBO Ha 3anor 
B TeHeHHe 6 MecAieB OT MOMeHTa BblHeCeHHA pelueHHA 0 6aHKpOTCTBe, 

Cy1L4eCTByeT BepOATHOCTb HOTepH HM TaKOro npaBa (CT. 76, 3aKOHa O 
6aHKpOTCTBe). B 3TOM cny'-lae 3aKOHOM yCTaHOBJIeHO, DITO
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3aJlorojepx(aTe.nb HJIH coo6u~aeT 0 CBOeM cornacHH Ha nepeAaqy npeAMeTa 

3aJ1ora KOHKypCHOMY ynpaBJiAiou;eMy AJIA o6ugei Bb1r0Ab1 Bcex KpeAHTOPOB 

HJIH AOJDKeH O1jeHHTb CO6CTBeHHbI17 npeAMeT 3ajiora (cT. 63, n. 4 3aKoHa o 
6aHKpoTCTBe). KCTaTH, 3aKOH 0 6aHKPOTCTBe AaHHOA CTpaHbl HMeeT CBOHM 

o6-beKTOM TOJIbKO HeCOCTOATeJIbHOCTb (pH314geCKHX JIHIJ HJ1H 6aHKpOTCTBO 
TOBapHu eCTB. 4TO KacaeTCA nOJIOXKeHH1-i o npogeAype JIHKBHAagHH B 
cJIyvae c 6aHKpOTCTBOM KOMnaHHH, TO OHH OCHOBbIBa1OTCA Ha 3aKOHe O 
npeAnpHATHAX 3TOYI CTpaHbl. IIOAp06HOCTH noTpe6y1OT HccJIeAOBaHHA, HO B 
npogeAype JIHKBHAaujHH yBa)KaeTCA npaB0 Ha 3aJI0r, H OHa He OTJIH1IaeTCA 
OT npoi eAypbl 6aHKpOTCTBa B $InOHHH. KpoMe TOrO, npeAnoJIaraeTCA, 4T0 

yTpaTa 3aJiora, npH OnpeAeJleHHbIX YCJIOBHAX, He O3Ha'JaeT yTpaTy npaBa Ha 
npeHMymeCTBeHHOe nOJly'IeHHe KOMneHca1. rH, HO 06 3TOM TaK)Ke 
nOTpe6yeT nccJIeAOBaHHA.

(5) KHTai

3anpeT Ha c6op OTAeJIbHbIX KpeAHTHbIX npaB KpeAHTOPOB He OKä3bIBaeT 
BJIHAHHe Ha peanH3awuo 3aJIOrOBOrO npaBa (CT. 32 3aKOHa O 6aHKpOTCTBe 
npeJnpHATHh). IlpaBo Ha 3a.10r ABJIAeTCA HCKJIIOL1HTeJIbnbIM npaBoM. 

OAHaxo, onpeAeneHHe BepxoBHoro cyAa OT 1991 roAa 3a Ns35, CT. 39 n. 2, 
OTpa7I(ai cy)e6Hbie MepbI, np113BaHHb1e y)eJIATb 00060e BHHMaHHe 
BOCCTaHOBJIeHHIO KOMnaHHN, YCTaHOBHJIO nojlo)KeHHe, orpaHH'-IHBaioa ee 
npeHMyWeCTBeHH0e npaB0 Ha no.nyqeHHe KOMneHCagHH, - B nepHOA C 
MOMeHTa HPHHATHA eia K paCCMOTpeHH1O B cyAe H AO 06-bABJIeHHA 
6aHKpOTCTBa npaBO Ha 3äJ10r MO)KeT 6bITb pea.nr30Bax0 TOJIbKO C 

pa3peuleHHA cyAa. KpoMe TOTO, gHPKYJIAp coBeTa MHHHCTPOB 1994 ro a 3a 
N°59, B OTHOHIeHHH HCHOJIHHTeMIbHOI'O np0H3BOACTBa nO 6aHKPOTCTBaM 
r0CyAapCTBeHHbIX npeAnpHATIIÜ B HeKOTOpbIX ropojax, BBeJI0 HOpMaTHB 
JIHKBHAagHH 6aHKpOTOB, rJIacAH.jee, 1-ITO AOXOAbI, yCTynaeMble OT npaBa 
n0JIb30BaHHA 3eMJ1 Ha OCHOBe HOJIHTH4eCKOFO npHHATHA BO BHHMaHHe 
nOJIb3bI AJIA Bcero 06MeCTBa, npex(Ae BCero, HCHOJIb3YIOTCA AJIA 

YAOBJIeTBOpeHHA KpeAHTHbIX npaB pa6oHHx. 11oR ero BJIHAHHeM, CT. 5 
COBMeCTHOr0 HOCTaHOBJIeHHA r0CyAapCTBeHHOr0 KOMHTeTa nO 3KOHOMHKe H 
ToproaJle H HapoAHoro 6aHKa KHTaA oT 1996 roja 3a No 492 yCTaHOBHJIO 
4eTKoe nono)KeHHe 0 TOM, LITO npaB0 Ha 3aJlor ycTynaeT B oliepeAHOCTH 

KpeRHTHbIM npaBaM pa6ollHX. HecMOTpA Ha KPHTHKY CO CTOPOHbl 
3a.noroAep)KaTeJIei, CT. 9 I1,HpxyJ1Apa N22 BepxoBHoro cyAa OT 1997 roAa
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npn3HaeT OTHOCHTeJIbHOCTb 3aJIOFOBbIX npaB.

(6) HHAOHe3HA

IlpexKHA 3aKOH o 6aHKpOTCTBe (Verordening op het Faillissement en de 
Surceance van Betaling voor de Europeanen in Indonesia or Faillissements-

Verordening) (o(pHgHa.ibHaA ra3eTa 1705:217 111906:348) BCTynHJI B CHJIY c 1 
Hos6pA 1906 roja.

KpepHTOpbl, o6naaaiolgHe npaBaMH Ha 3aJlor, BHeC HHb1MH B peecTp, 

corjiaCHO CT. 21 3aJioroBOH 3aKOH o6iiajalOT BCeMH H pa3JIHLIHbIMH 

npaBaMH, npeAOCTaBneHHbIMH KpeAHTOpaM 3aJIOFOBbIM npaBOM Aa)Ke B 

CJIy'iaAX noJiyieHHA gOJIAHHKaMH o6'bABJIeHHA O 6aHKpoTCTBe. C Apyr01-I 

CTOpOHbI, COFJIaCHO CT. 56 3aKOHa o 6aHKpOTCTBe, 3a Aep3KaTeiieM 3aKJiaAa 

npH3HaeTCA npaBO peaJIH3agHH 3T0FO npaBa, KaK eCJIH 6bI AOJDKHHK He 

nOJIy'Ian H3BemeHHA O 6aHKpOTCTBe.

OAHaKO, corjlaCHO CT. 57 3aKOHa O 6aHKPOTCTBe 3aJioro ep}KaTeJIb, a 

TaKxCe Aep)KaTeJIb 3aKJiaAa AOJI)KHbI pearIH3OBaTb Ka iq oe cnoe npaso B 

TeMeHHe 2-x McCAgeB C Ha'iaJia 06'bABJIeHHA 6aHKpOTCTBa (CJIy'-IaeTCA, qT0 
3TOT CPOK npoAneBaeTCA HaA3HpaiomHM CyAbCÄ). B TOM CJIyLIae, KorAa no 
HCTe'ieHHH 3TOF0 2-x McCA4HOFO CpOKa 3anorogep?KaTeJIb eMe He 

peaJIH30BanI CBOe npaBO, KOHKypCHblli ynpaBJIAloi ii gomKeH noTpe60BaTb 
nepeAaTb eMy npeAMeT 3aJIOroBbIX npaB, 3aKJlagoB. B 3TOM cJiy'lae, 
KOHKYPCHb1Ii ynpaBJIAIOIlUHh, He HapyluaA npaB KpeJHTOpOB, o6ecne'IeHHbix 
COOTBeTCTBYK)II HMH 3äJIOraMH H 3aKJIäAaMH, npoAaeT cooTBeTCTByiomee 
3aJlo)KeHHOe HMyn[eCTBO. KOHKypCHbIii ynpaBJuAloi1 Hil MO}KeT noraCHTb 

AOJIroBble 06A3aTeJIbCTBa nepeA 3ajiorogep}KaTeJIAMH HJIH AepAaTeJIAMH 
3aJIOFOB B TOM CJIy'iae, KOrga nOC4I4TaeT, 'ITO 3T0 nOHAeT Ha HOJIb3y 
KOHKypCHOIl Macce. IIpaBAa, B TOM cjiy'iae, KorAa Bblpy'IKH C npoAaxcn 
npeAMeTOB 3aJIora, 3aKJIaAa He AOCTäTO'IH0 AJIA nOranleHHA Aonra nepeA 
3aJIOrOAep)KaTeiiAMH HJIH AepxcaTeJIAMH 3aKJiaRHbIX, 3aJIOrOAep>KaTeJIH 
MOryT HpeA'bABHTb HeAOCTaiomylo CYMMY AJIA npOBeAeHHA HccJIegoBaHHA 
KpeAHTHbIX npaB. OAHaKO, 4T0 KacaeTCA Tex KpeAHTHbIX npaB, B 3TOM 
CJIy'Iae OHH y)Ke TepAHOT npenMyn4eCTBeHHoe noJlo)KeHHe. IIpaBAa, peAKO 
CJiy'IaeTCA, KorAa npoeKT 6aHKPOTCTBa nepeXOAHT K npogeAypaM 
iopHAH9eCKoro o iopMJIeHHB, 14, Kax{eTCA, CHCTeMa, B AeiiCTBHTeJIbHOCTH,
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  He pa6oTaeT cornacno nOJ1O)K HHAM 3aKona. 

3T0 noJI0)K HHe nopAepAHBaeTCA Ha npaKTHKe TaK Ke-H B HOBOM 3aKOH 1998 

rojla.

5. OcBo6o)KJJ(eHHe OT OTBeTCTBeHHOCTH HpH 6aHKpOTCTBe (»H3UneCKOFO 
   JIHI(a

B AHOHHH B 1952 rogy 6bIJI npHHIIT 3aKOH O pea6n. MTaIkHH 4 HpMbl, B3ABIIIHII B 

KageCTBe MOjjeJIH 3aKOH O peopraHH3aI HH Kopnopa1JHM, KOTOpbIIi fOJIy'IHJI 

pa3BHTHe B CIIIA. BMeCTe c TeM 6bIJIa BHej;peHa CHCTeMa OCBO60Nq eHHA OT 
OTBeTCTBeHHOCTH n0 npH'IHHe HecocTOATeJIbHocTH, HpHMeHAeMaA K 

) o6pocoBeCTHbIM IOJI)KHHKaM, C HaMepeHHeM j(aTb B03MODKHOCTb 6aHKpoTaM 
«Ha'-IaTb C HyJIA».

6. Me}Kjl(yHapoj[Hoe 6aHKPOTCTBO

B nocjiejSHee BpeMA B yCJIOBHAX, Korga yrJIy6JIAeTCA RHCKYCCHA OTHOCHTeJIbHO 

Mexq yHapoAHOro 3aKOHa O 6aHKpOTCTBe, 6bIJIH npejjnpHHATbI HOnbITKH 

nepecMOTpa HPHHgHna TeppHTOpHaJIbHOCTH, H 6bIJIH HPHHATbI 3aKOHbI 0 

Me}KmyHapoAHOM 6aHKpOTCTBe.

7. IIpo'iee

Bblpa6oTKa e.E HH0r0 cTaHqapTa 3aABJieHHÜ 0 npoBeReHHH npoi ej{ypbl 6aHKPOTCTBa

OTHOCHTeJIbHO Toro, cJlej;yeT MII Bblpa6aTbIBaTb egHHblli CTaHj[apT 3aABJIeHHIi 0 

npOBe,T eHHH npoi egypbl 6aHKPOTCTBa, - 3geCb 6bIJIO MHOI'O qHCKyCCHI%I. B AIIOHHH 

npoi egypbl 6aHKPOTCTBa, nepCneKTHBb1 KOTOpOI'O HeHOHATHbI, B npHHIJHne, C 

MOMeHTa noj{a1-IH 3aABJIeHHA o npoBegeHHH pa3JIH9HbIX npoi ej;yp 6aHKPOTCTBa, 

noRpa3AeJIAIOTCA Ha HeCKOJIbK0 BapHaHTOB 143 OnaCeHHA TOTO, '-IT0 aAMHHHCTpagHA 

KOMnaHHH He MO}KeT He 3aRep)KHBaTb BpeMA no) a'-IH 3aABJIeHHA O lopHRHVeCK017 

JIHKBHj1agHH KOMnaHHH, a TaK}Ke npHHHMaA BO BHHMaHHe 6peMA pacxo oB Cy) OB 

HpH OTnpaBJIeHHH npogej;yp. I1O3TOMy noJIb30BaTeJIb, npe ge Bcero, j1oJI)KeH 

BbI6paTb, KaKHM 143 THHOB npoi eAyp 6aHKPOTCTBa OH BOCnoJIb3yeTCA.
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