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Prospective Reform in Zairian Patent Law

after the Enforcement of the TRIPs Agreement

(Trade-Related Aspects of Intellectual Property Rights)

Tshimanga Kongolo

The Agreement on Trade-Related Aspects of intellectual Property Rights (TRIPs

Agreement) has established minimum standards of protection of intellectual property rights to be

respected by all member countries of the WTO(World Trade Organization).

This paper analyses and highlights the extent to which Zaire will have to comply with the recom-

mendations of the WTO embodied in the TRIPs Agreement in the area of patent. The study comes

to the conclusion that three factors(legal, economic, administrative and policy)shall be taken into

consideration when advocating the reform in Zairian Patent Law. We have recommended gradual-

ism has the policy to adopt in the course of implementation of the TRIPs prescriptions.

Keywords : WTO : World Trade Organization , TRIPs Agreement : Trade-Related Aspects of

Intellectual Property Rights , Minimum Standards of Protection , Zairian Patent
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proceed to harmonize the current Patent Law

I INTRODUCTION in the process of implementation of the TRIPs

Agreement. In this regard, particular attention

The Agreement on Trade-Related Aspects of will be paid to the factors needing considera-

Intellectual Property (TRIPs Agreement) aims tion when advocating reform in the Zainan

at promoting harmonization in international Patent Law. This article explores the current

trade by protecting intellectual property rights state of Zairian Patent Law and the legal re-

within the international framework. The gime of the international patent system embod-

TRIPs Agreement has set minimum standards ied in the TRIPs Agreement before makmg a

of protection to be respected by member coun-　　number of recommendations concerning the

tries of the WTO (World Trade Organization)　　extent to which Zaire should continue to par-

in the area of intellectual property. The TRIPs ticipate in the international patent system.

Agreement has brought a new wake of protec-

tion of intellectual property by establishing a II. Overview of Zairian Patent Law

universally minimum standards of protection.

The Agreement attempts to reglobalize the in-　　The purpose of this chapter is to outline in

ternational regime in many ways. It is intended broad terms the Zairian patent system. It is not

to bind most countries, cover much of the field exhaustive, but merely signposts some of the

of intellectual property, and mandate sanctions most important elements in Zaman Patent

for failures to meet its terms." This Agreement Law.

came into effect on January 1995. Since the en-　　A. Historical Perspectives

forcement of the TRIPs, many member coun-　　Prior to January 1982, three Royal-Decrees

tries have amended their legislation in order to　(Acts) had been the basis for the protection of

meet the recommendations of the WTO in the industrial property rights:

field of intellectual property.　　　　　　　　- Royal-Decree of October 29, 1 886 relating to

Zaire was member of the GATT and is now a patents;

full member of the WTOsince January 1 ,　　-Royal-Decree of April 26, 1888 relating to

1997.2) Consequently, she has to comply with trademarks;

the prescriptions of the TRIPs Agreement. It　　- Royal-Decree of April 24, 1922 pertaining to

would seem appropriate that laws relating to the registration of designs and industrial de-

intellectual property be revised to meet the signs.

minimum standards of protection required un-　　All of the Royal-Decrees were enacted during

der the TRIPs Agreement.　　　　　　　　the colonial period. They were revised several

This article is written in the aim of assisting times. On January 7, 1982, Zaire promulgated,

Zairian lawmakers to deliberate how they can as an independent country, her first Law relat-
Tl --　1　1 --　　　　　　　　　　　　　　　　　　　　　　　　-　　　　　　~

1) Paul Edward Geller, Intellectual Property in the Global Marketplace: Impact of TRIPs Dispute Settlements?, 29 THE INT'L.

L.,at103,1995.

2) Zaire has adopted the Convention establishing the WTO and has adhered to the WTO since January 1 , 1997.
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ing to Industrial Property. Consequently, the state of the art, any matter that has at any time

three Royal-Decrees were abrogated.　　　　　　before the priority date of that invention been

In the field of intellectual property, we note the made available to the public by written or oral

existence of two Acts in Zaire:　　　　　　　　　description, by use or any other way.s

- Industrial Property Act of January 7, 1982　　　The novelty is subject to some exceptions. The

that embodied Patents, Trademarks, Models invention is still considered new if within six

and Industrial Designs, and Geographical Indi-　　　months before the filing date the invention was

cations;　　　　　　　　　　　　　　　　　　　first revealed publicly at an international exhi-

- Copyrights and Neighboring Rights Act of bition recognized by the Zainan government;

April 5, 1986.　　　　　　　　　　　　　　　0r the invention was disclosed by a third person

It should be noted that Zaire is a member of without the consent of the inventor. In the first

WIPO (World Intellectual Property Organiza-　　　case, the applicant shall within six months from

tion) and a member signatory of the Paris Con-　　　the end of the exhibition file his application for

vention for the Protection of Industrial Prop-　　　the patent. Priority is then determined by the

erty. Accordingly, Zaire Patent law is likely date of the disclosure of the invention. Further-

similar to the law of many other signatories of more, when the inventor or the owner of the in-

the Paris Convention.　　　　　　　　　　　　　　vention has exploited or has used his invention

The actual Zairian Patent Law covers subject before the filing of application for patent, he

matters recognized internationally as patent-　　　must file his application for that purpose within

able inventions.　　　　　　　　　　　　　　　　six months from the beginning of the exploita-

B. Patentable inventions tion otherwise his rights become irrelevant.6'

The scope of the patent protection is "inven-　　　An invention involves an inventive step if it is

tions." The Zairian Industrial Property Act has not obvious to a person skilled in the art, hav-

distinguished three types of patents: Invention-　　ing regard to the process, product or other

related patents, patents of importation, and pat-

ents of improvement.3'　　　　　　　　　　　　　An invention shall be taken to be capable of in-

Inventions must meet three conditions (re-　　　dustrial application if it can be made or used in

quirements) before a patent right can be any kind of industry, including agriculture,

granted: novelty, inventive step, and industrial fishing, craft industry, services. The term indus-

application.4'　　　　　　　　　　　　　　　　　try is used in its broadest sense.8

An invention is new if it does not form part of A subject matter of an invention can be a proc-

the state of the art. Shall be considered as the ess or a product. It should be mentioned that an

3) Zairian Industrial Property Act, Article 5. Invention - related patent covers inventions which are not yet, at the filing date, pat-

ented elsewhere. Patent of importation covers inventions already patented, at the filing date, in other country (ies). Patent of im-

provement covers any improvements to the patented inventions or any changes brought in the existing invention.

4) Zairian Industrial Property Act, Article 6.

5) Zairian Industrial Property Act, Article 7.

6) Zairian Industrial Property Act, Article 23.

7) Zairian Industrial Property Act, Article 9.

8) Zairian Industrial Property Act, Article 10.
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invention can be declared to be secret for secu-　　tioned above, pharmaceutical products, foods

nty or national interest purposes. In such a case are not excluded from the scope of patentable

the exploitation of the invention may be pro-　　inventions.

hibited to its owner. It is necessary to point out D. Rights Conferred and Obligations

that the Zairian Patent Law provides protec-　　A patent for an invention may be granted to the

tion for inventions relating to drugs, pharma-　　inventor,joint inventors or to the successor or

ceutical products, and foods. In other words,　　successors in title. The inventor or joint inven-

pharmaceutical products, foods, drugs are not tors of an invention shall have a right to be

excluded from the patentability scope.　　　　　mentioned as such in any patent granted. How-

C. Unpatentable inventions ever, if an invention is carried out independ-

Article 12 0f the Zairian Industrial property ently by several persons, the priority is ac-

Act enumerates matters not available to patent.　　corded to the applicant who first files the appli-

Most of them are those excluded from cation for the patent.9'Zaire has adopted the

patentability by almost all member countries of　　"first-to-file" principle.

the Paris Convention for the protection of In-　　　The Industrial Property Act confers to the pat-

dustnal Property: rules and methods for mental entee the monopoly and exclusive right to ex-

activities; ornamental creation; financial meth-　　　ploit his invention. He is the one to authorize

ods, rules relating to games, programs; invert-　　　third parties to use his rights. Applying this line

tions which the exploitation or the publication of reasoning, no one can exploit the invention

may impair Public Order, State security and so-　　　without his consent. The patentee has the right

cial morality; and the discovery of things exist-　　　to prevent third persons from practicing or car-

ing in nature. Under Zaman Patent Law, a dis-　　　rying on activities covered by the patent, such

covery is subject to a title so-called "certificate as to make the patented products, to use, to sell,

of encouragement." The latter provision does to offer for sale, to import or to introduce the

not cover "scientific discovery" subject matter patented products m Zaire; he has also the right

of the Geneva Treaty relating to the Interna-　　　to prohibit third persons to employ, to sell or to

tional Registration of Scientific Discoveries.　　　offer for sale the patented process; he is entitled

Zainan Patent Law is silent as to the paten-　　　to forbid third persons not possessing license to

tability of computer software or computer pro-　　　exploit the invention. He has the right to re-

grams. Shall we conclude that computer pro-　　　quest competent authority to bar the entry of

grams are excluded from patentability on the infringing products into the national territory.

ground that they are rules and methods for The protection does not extend to acts accom-

mental activities or as programs precluded un-　　　plished in the purpose of scientific research. It

der Zairian Patent law? By interpretation, it covers only acts carried out for industrial and

could be said that computer programs are out trade purposes."

of the scope of patentability. However, as men-　　　The patentee has the exclusive right to enter

9) Zairian Industrial Property Act, Article 47.

10) Zairian Industrial Property Act, Article 49.
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into a license agreement with another person. A authorization of its owner. The best way to re-

licensee cannot grant a sub-license to another solve the issue is the conclusion of a cross-

person without the prior consent of the licensor license.

or the patentee. A licensor can limit some If a right holder or the owner of a patent does

rights granted to a licensee.　　　　　　　　　not exploit his invention within the prescribed

The owner of the patent has the obligation to periods, or if the second patent has a significant

exploit or to work his invention in Zaire in an impact on the development of the country, and

effective, serious and continuous manner him-　　if within normal commercial terms its owner

self or through any authorized person. The ex-　　　cannot get a license from the owner of the first

ploitation of the invention shall be carried out patent, the competent authority may grant to

within 5 years from the filing date of the appli-　　　the interested person a compulsory license.

cation for patent or within 3 years from the is-　　　E. Compulsory License

sue of the patent. In respect of patent relating to Zairian Patent Law has distinguished two types

drugs, for the purpose of the public health con-　　　of compulsory license: non-voluntary license

cern, the exploitation shall be undertaken and statutory license. Both are similar to some

within 4 years from the issue of the patent. As extent. The main difference is that the statutory

regard to patent of importation, the exploita-　　license is granted to the State (government)

tion shall be carried out within 3 years from the and exploit by the State or by third parties on

filing date of the application. If the invention its behalf; and it can be exclusive or non-

had been worked abroad, the exploitation in exclusive.

Zaire must take place within 2 years from the As set forth above, if the patentee fans to work

filing date of application. A grace period of 1 his invention in lapses of time prescribed m Ar-

year is provided.1"　　　　　　　　　　　　　　tide 54 0f the Industrial Property Act, any per-

Under Zairian Patent Law, the exploitation of son can request to the court the grant of a com-

a patented invention means the realization of pulsory license. In general terms, a non-

that invention through effective technical exe-　　　voluntary license must be non-exclusive. The

cution as provided under the Regulation. The compulsory licensee must pay the patent owner

importation of patented product made (manu-　　　a reasonable exploitation fee (remuneration).

factured) abroad is not deemed to be an exploi-　　　After the grant of a compulsory license, the

tation of an invention.12'　　　　　　　　　　　　patentee cannot accord a license or sub-license

It should be noted that the owner of a patent of to other persons in the conditions and terms

improvement cannot exploit or work his inven-　　　more advantageous than those given under the

tion without the prior authorization of the compulsory license.

owner of the first patent. Likewise, the owner The State (government) may request from the

of the first patent cannot exploit the second Ministry of Industry the grant of a statutory li-

patent (patent of improvement) without the cense where the non-exploitation of the inven-

1 1) Zairian Industrial Property Act, Article 54.

12) Zairian Industrial Property Act, Article 55.
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tion impairs the economic development of Za-　　　measures have not been adequately impl占一

ire in particular, or public interest in general. It mented as required under the TRIPs Agree-

might be exclusive or non-exclusive. In the case ment.

where it is exclusive,a statutory license is

granted for a maximum period of5 years. The IE. Minimum Standards of Patent Pr0-

government shall pay royalty to the owner of tection Required under TRIPs

the patent. The amount of the royalty is fixed

by the parties or the competent court if they The TRIPs Agreement is a new attempt to pro-

cannot reach an agreement."　　　　　　　　　　mote universality in the protection of intellec-

F. Term of Protection tual property rights.14 15'The TRIPs Agreement

According to Article 36 0f the Zairian Indus-　　　has established minimum standards of prmci-

trial Property Act, the term of protection of pies and rules to be respected in the field of in-

patents has been established for 20 years from tellectual property in general and patent in par-

the filing date of application in general, and 15　　　ticular. As stated above, members of the WTO

years for patents relating to drugs.　　　　　　must comply with these requirements.16)

G. Enforcement of Patent Rights Moreover, the TRIPs Agreement has not aban-

The enforcement measures facilitate the great doned rules provided under pre-existing con-

implementation of the Law. In the field of in-　　ventions relating to intellectual property such

tellectual property in general and patent in par-　　　as the Paris Convention for the Protection of

ticular, civil and criminal remedies are pro-　　Industrial Property. It has recognized and in-

vided. If a third person uses or exploits the pat-　　　corporated Articles 1-12 and 19 0f the Pans

ented inventions without the prior authoriza-　　　Convention as part of the Agreement. There-

tion of the patentee or if a third person im-　　fore, member countries of the WTO shall also

pinges the exclusive rights of the owner of the comply with these provisions. The TRIPs

patent described above, the patentee or the Agreement does not constitute a wholly new re-

right holder may seek for civil or criminal gime systematically filling all the gaps left open

remedies to the Court. In fact, the enforcement from the old regime.111111-1
13) Zairian Industrial Property Act, Articles 79-81.

14) * Carlos Alberto, The Economics of Intellectual Property Rights and the GATT: A View From the South, 22 VAND. J. of

TRANS. L, (1989) at252.

see also, * Wilner, An International Legal Framework for the Transfer of Technology, THE POLITICAL ECONOMY of

INTERNATIONAL TECHNOLOGY TRANSFER, ( 1986) at 53.

* Meessen, Intellectual Property Rights in International Trade, 21 (1) J. WORLD TRADE L., (1987) at 67.

15) Harold C. Wegner, TRIPs Boomerang-Obligations for Domestic Reform, 29 VAND. J. of TRANS. L., 534-558 (1996).

See also, Marco C.E.J. Bronckers, The Impact of TRIPs: Intellectual Property Protection in Developing Countries, 3 1 COM-

MON MARKET LAW REVIEW, 1245-1281 (1994).

16) A. Samuel Oddi, TRIPs-Natural Rights and a "Polite Form of Economic Imperialism", 29 VAND. J. of TRANS. L., 415-470

(1996).

see, Marci A. Hamiton, The TRIPs Agreement: Imperialistic, Outdated, and Overprotective, 29 VAND. J. of TRANS. L., 61 3-

634(1996).

See also, MITSUO MATSUSHITA, KOKUSAI KEIZAI HO, YUHIKAKU, at 151-166 (1996).

* GYO WATANABE KISHIDA MAKOTO, WTO HASSOKUGO NO SEKAI BOEKI, at 186-197 (1996).
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The TRIPs Agreement has given a certain treatment clauses are provided (Articles 3-4)

amount of leeway to member countries to grant

more extensive protection than is required. In ln this chapter, I will outline some matters

other words, the point to be made here is that that will be useful for gaining a greater un-

each member country of the WTO is free to de-　　　derstanding of comparisons between the

termine the level of protection to be accorded TRIPs Agreement and the Zairian Patent

to intellectual property rights. The sole re

quirement of the TRIPs Agreement is not to go Under the TRIPs Agreement, three conditions

below the minimum standards of protection.　　　for patentability of inventions are required. The
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cation.18) An invention might be a product or a Public Order or morality.

process. In addition, the TRIPs Agreement has Pursuant to Article 27(3) , plants and animals

extended the scope of the availability for patent other than microorganisms, and other than

to inventions in all fields of technology, and re-　　　non-biological and microbiological processes

gardless to the place of invention. That is to say may be excluded from patentability. This provi-

that, in any field of technology, a patent may be sion would seem too permissive. However,

available for any invention that fulfill all the Members are obliged to protect plant varieties

three conditions.　　　　　　　　　　　　　　　either by patents or by an effective sui generis

Two provisions deal with the matter relating to system or by any combination thereof.

the unpatentability of inventions. In addition to A computer program is not a patentable subject

exclusions from patentability provided by most matter.20 The TRIPs Agreement has opted for

of members of the Paris Convention for the copyright protection of computer programs.

protection of Industrial Property, the TRIPs Under the TRIPs Agreement, the owner of the

Agreement sets forth some exclusions due to patent has the exclusive rights in respect of

the necessity to protect Public Order or moral-　　product patent and process patent. This provi-

ity, animal or human health, plant life, and en-　　sion is mandatory. Each member country shall

vironment. Inventions which are contrary to comply with this prescription. In addition to

the Public Order or morality, or whereby the the exclusive rights, the owner of the patent has

exploitation may impair human health, and the right to enter into license agreement with

may cause prejudice to the environment, might third parties. He has also the right to assign by

be excluded from patentability. This can be any means his patent.

used as a tool to exclude from patentability However, the TRIPs Agreement has provided

pharmaceutical products.195 Many developing some exceptions to the exclusive rights of the

countries consider this issue one of health pol-　　owner of the patent through the compulsory h-

icy and technology transfer.20'It must be recog-　　cense.

nized that each member has the discretionary The TRIPs Agreement provides conditions to

authority to determine situations that trouble comply with while granting the compulsory li-.........................................-lllllllllllllllllllllllFq-
18) TRIPs Agreement, Article 27(1).

19) Frederick M. Abbott, Protecting First World Assets in the Third World: Intellectual Property Negotiations in the GATT

Multilateral Framework, 22 VAND. J. of TRANS. L., (1989) at 713.
●

In the course of discussion of the TRIPs, India argued that exemption from patent protection in areas such as pharma-

ceuticals, foods products, chemicals, microorganisms, and agriculture machinery and method must be permitted: Every

country should be free to determine both the general categories as well as the specific products sectors that it wishes

to exclude from patentability under its national law taking into consideration its own socio-economic, developmental,

technological and public interest needs.

see also, Frederick M. Abbott, The International Intellectual Property Order Enters the 21st Century (Commentary), 29

VAND. J. of TRANS. L., 471-479 (1996).

see also, S.K. Verma, TRIPs--Development and Transfer of Technology, 27 IIC, 331-364 (1996).

20) Robert W. Kastenmeir and David Beier, International Trade and Intellectual Property: Promise, Risks, and Reality, 22

VAND.J.of TRANS. L., (1989) at295.

2 1 ) J.H. Reichman, Universal Minimum Standards of Intellectual Property Protection Under the TRIPs Component of the WTO

Agreement, 29 INT. LAWYER, (1995) at 360.
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cense. The concept compulsory license has not needed information or cooperate in the work-

been used. Instead, the TRIPs uses the phrases:　ing of the invention by the licensee.25

Exceptions to rights conferred or other use Generally speaking, the term of the compulsory

without authorization of the right holder."　　　license shall not be longer than the term of pro-

Article 3 1 provides conditions to be respected tection required for patent rights.

while allowing the use of owner rights by third The TRIPs Agreement has set the term of pro-

parties. Some of those conditions are similar to tection of patent rights to 20 years from the fil-

those provided by the Paris Convention for the ing date of application for patent. This provi-

Protection of Industrial Property. The compul-　　　sion has standardized the period of protection

sory licensee must have made reasonable efforts in respect of both product patent and process

to enter into a license agreement with the right patent in all fields of technology to 20 years.

holder of the patent within reasonable commer-　　B. Enforcement of Patent Rights

cial terms but without being successful at last The enforcement measures can be considered

The compulsory license shall be non-　　an innovative element of the TRIPs Agree-

exclusive and shall be granted in the individual ment. Member countries shall ensure that en-

merit. In any case, the right holder shall be paid forcement procedures are available under their

adequate remuneration. In relation to the exis-　　national laws. The TRIPs Agreement has pro-

tence of two conflicting patents which bar each vided administrative, civil and criminal proce-

other, the owner of the first patent shall be en-　　dures and remedies for any infringement of the

titled to a cross-license on reasonable terms to right holder rights. In addition, the judicial

use the invention covered by the second patent authorities shall have the authority to bar the

(and vice-versa).23)　　　　　　　　　　　　entry into their jurisdictions of infringing prod-

In principle, both the public interest exception ucts. The right holder shall be paid compensa-

and measures to prevent abuse could justify re-　　tory damages for the injury he has suffered.

sorting to compulsory licensing.24'However,　　Members shall provide criminal procedures and

one of the shortcomings of a compulsory li-　　penalties to be applied in case of infringement.

cense is that it conveys only a "naked" license Provisions pertaining to enforcement of intel-

to practice the patented invention; there is no lectual property in general and patent in par-

requirement that the patent owner transfer the ticular will bring a new wave to the protection
~　-　　-　　　　　　　　　　　　-　- ----　---　- -　ー-

22) This requirement may be waived by a member in the case of a national emergency or other circumstances of extreme urgency

or in cases of public non-commercial use.

23) Robert P. Merges and Richard R. Nelson, On the Complex Economics of Patent Scope, 80 COLUMBIA LAW RE-

VIEW, (1990) at 860.

Two patents are said to block each other when one patentee has a broad patent on an invention and another has a nar-

rower patent on some improved feature of that invention. The holder of the narrower patent cannot practice his inven-

tion without a license from the holder of the dominant patent (and vice-versa).

In fact, the most efficient way to deal with the problem would probably be a system of compulsory licensing, whereby

the improver would pay a fair royalty to the original patentee.

24) J.H. Reichman, supra note 21, at 355.

25) A. Samuel Oddi, The International Patent System and Third World Development: Reality or Myth?, 1987 DUKE L.

J.,(1987)at873.
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of intellectual property.

C. Innovations of the TRIPs Agreement Per-　　IV. Prospective Reform in Zainan Patent

taining to Patents Law

Typical examples of perceived inadequate intel-

lectual property protection have included the As stated at the outset of this paper, after be-

total or partial exclusion of inventions in cer-　　coming a full member of the WTO on January

tain areas (such as Pharmaceuticals and chemi-　　1 , 1997, Zaire has to comply with require-

cal products) from patent protection and exces-　　ments of the TRIPs Agreement. The present In-

sive compulsory licensing and patent forfeiture dustrial Property Act enacted in 1982, which

provisions.26'Various approaches were consid-　　the Regulation came into effect in 1989, has

ered for solving these problems under the been implemented by competent authorities in

TRIPs Agreement.　　　　　　　　　　　　a manner that profers less protection of the

The main innovations of the TRIPs Agreement right holder exclusive rights. The lack of effec-

are as follows2" :　　　　　　　　　　　　　　　tive implementation in respect of patent law is

- There is a statement of the scope ofpatentable due to the existence of a large number of fac-

subject-matter and the permissible exceptions tors which will be examined via three main

which may be made to this (Art. 27) ; there is categories: legal perspectives, economic consid-

also a specification of the conditions for erations, and policy and administrative consid-

patentability, namely novelty, inventive step,　　erations.

and industrial application and the disclosure re-　　A. Legal Perspectives

quirements for patent applications (Art. 29).　　From a legal viewpoint, Zairian Patent Law

- The exclusive rights to be conferred are speci-　　shall be harmonized with prescriptions of the

fied (Art. 28).　　　　　　　　　　　　　TRIPs Agreement. Zairian patent law must be

- Limits on exceptions to protection are estab-　　revised and an efficient protection must be

lished (Art. 30).　　　　　　　　　　　　　granted by taking into account the interest of

- Conditions concerning compulsory licenses the right holder of patented rights on the one

are indicated in addition to those applying un-　　hand and on the other to avoid anti-

der the Paris Convention (Art. 31).　　　　　　competition practices due to the monopoly p0-

- Revocation and forfeiture are made subject to sition of the owner of the patent.

judicial review (Art. 32).　　　　　　　　　Similar to the TRIPs Agreement, Zainan Pat-

-The term of the protection is set at a mini-　　ent Law has set three conditions for an inven-

mum of20years (Art. 33).　　　　　　　　tion to be patentable; items must be new, in-

- There is a comprehensive set of enforcement volve an inventive step, and be capable of in-

standards to which countries must adhere.　　　dustrial application. An invention may be arllllllllllllllllq　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　!
26) Dam Kenneth, The Growing Importance of International Protection of Intellectual Property, 21 INT'L. LAWYER

(1987),at627.

27) Sam Ricketson, The Future of the Traditional Intellectual Property Conventions in the Brave New World of Trade-

Related Intellectual Property Rights, 26 HC, (1995) at 889.

See also, KUMATANI KEN'ICHI, KAISEI TOKKYO HO, YUHIKAKU, (1996) at 48-74・
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product or a process. It would be necessary to be ascertained.

mention that, unlike a large number of develop-　　　Zairian Patent Law does not provide explicitly

ing countries, Zairian Patent Law does not ex-　　the exclusion from patentability inventions that

elude from patentability, foods and pharma-　　the exploitation may impair human or animal

ceutical-related inventions.　　　　　　　　　　　health or which cause prejudice to the environ-

Concerning the scope of protection of inven-　　　ment. Notwithstanding that this provision gives

tions, Zairian Patent Law does not expressly ex-　　　competent authorities more discretion to appre-

elude from patentability any domain. Shall we ciate to what extent the exploitation may dis-

state that Zairian Patent Law provides protec-　　　tort the environment or spoil human health, it

tion for any invention that fulfills the all three nonetheless, ensures the protection of the envi-

conditions required for patentability in all ronment or human health. Considering situa-

fields of technology? In accordance with a gen-　　　tion prevailing in Zaire, it would seem appro-

eral principle that "what is not expressly forbid-　　　priate to introduce a similar provision.

den by the law may be deemed to be permit-　　　Regarding the protection of plant varieties,

ted", we can argue that patents are available for lawmakers will appreciate which system of pro-

any inventions in all areas of technology. Nev-　　　tection is appropriate or adequate. Competent

ertheless, an explicit provision is needed to clar-　　　authorities will also have to decide whether to

ify the scope of inventions for patentability pur-　　　accord protection to plants and animals other

pose.　　　　　　　　　　　　　　　　　　　　　than microorganisms or other than non-

Article 55(2) of the Zairian Industrial Prop-　　　biological and microbiological process. This

erty Act prescribes that the importation into provision is not mandatory.

Zaire of patented goods (products) made In respect of compulsory licenses, Zairian Pat-

(manufactured) abroad should not be deemed ent Law must be amended to confer the right

to be an "exploitation of an invention" as re-　　　holder the possibility to seek for judicial review

quired under article 54(1) and 55(1) of the or other independent review by a distinct Court

same Act.28) The TRIPs Agreement prohibits of higher authority for any decision regarding

discrimination between imported products and the authorization of a compulsory license.

those locally produced. It can be said that Zair-　　　The TRIPs Agreement has set the term of pro-

mn Industrial Property Act provisions deal tection of patents to20years from the filing

with first exploitation of the invention m Zaire.　　date of application for patent. Zairian Patent

This provision aims to foster the technological Law must provide a uniform term of20 years

exploitation of the invention into Zaire for the protection of patents from the filing date. Un-

development purpose.29'The non-working of the der the current law, the term of protection is 20

invention may lead to the grant of compulsory years for general patents, and 15 years for pat-

license to a third party. This provision should ents pertaining to drugs or medicines.

28) See, Regulation relating to the application of Zairian Industrial Property Act, article 50.

29) There is no meaning to grant a patent if it cannot be worked in Zaire. Zaire is seeking for technology and investments

to develop her R and D.
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Under Zaman Patent Law, an opportunity for technology to develop her economic sectors.

judicial review of any decision to revoke or for-　　The patent protection system would be irrele-

feit a patent shall be available. This provision vant if it is not followed by inventions or tech-

aims at guaranteeing the right holder against nology which may lead to public well-being. It

the abuse of competent authorities in determin-　　　has been said by some scholars that*8 an in-

mg causes and conditions in which the revoca-　　　creasing number of inventions would have like-

tion may occur.　　　　　　　　　　　　　　　lihood of positive economic implications. Pat-

The TRIPs Agreement sets forth comprehen-　　　ents protection must induce inventions in all

sive enforcement standards to which countries fields of technology and in any kind of indus-

must adhere. In principle, Zairian Patent Law try, from the craft industry and food industry

provides enforcement measures to be applied in to heavy industry.

case of violation of right holder rights. The In-　　There are two types of inventions: patent-

dustnal Property Act in articles 88-95 pre-　　induced inventions and independent inventions

scribes civil and criminal remedies. However,　　or non-patent-induced inventions. In the case of

because of the lack of effectiveness enforcement Zaire we cannot state which one prevail.

measures, Zairian Patent Law shall be amended Some scholars from developing and developed

in such a way as to reflect the importance of countries have argued that the patent system

enforcement measures in the area of intellec-　　　does not induce inventions and is not needed in

tual property m general and patent in particu-　　　developing countries.31'Others have favoured

lar. These must be efficient to ensure the pro-　　　the patent system.32'In addition, the grant of

tection of rights on both sides, notwithstanding patents may promote development by increas-

the existing enforcement measures are likely to ing the amount of foreign investment in the de-

be rendered practically inapplicable due to veloping countries.3" Indeed, patent protection

some economic issues.　　　　　　　　　　　　　　　　　can mduce research m some fields of technol-

B. Economic Considerations ogy, especially in the area of medical or phar-

The issue is to determine the contribution of maceutical, and agriculture. In traditional

patent system to the development of Zaire. Be-　　　medicine for instance, there is a large number

ing a developing country, Zaire has been seek-　　　of research done in this field.

ing investments (national and foreign) and The granting of patents may also increase the

30) F.M. Abbot, supra note 19.

31) See, * U. ANDERFELT, INTERNATIONAL AND PATENT LEGISLATION AND DEVELOPING COUNTRIES 131-

39(1971);

* E. PENROSE, THE ECONOMICS OF THE INTERNATIONAL PATENT SYSTEM 110-17 (1951);

* Greer, The Case Against Patent Systems in Less-Developed Countries, 8 J. INT'L. L. ECON.223 (1973);
*　Kronstein Till, A Reevaluation of the International Patent Convention, 12 LAW CONTEMP. PROBS. 765,766 (1947).

32) See, S. LADAS, PATENTS, TRADE-MARKS AND RELATED RIGHTS: NATIONAL AND INTERNATIONAL

PROTECTION 、 1030 (1975);

- Kunz-Hallstein, The Revision of the International System of Patent Protection in the Interest of Developing Countries,

10 INTL. REV. INDUS. PROP. COPYRIGHT L. 649 (1979).

33) Frederick M. Abbott, supra note 19, at 698.

33) A: Samuel Oddi, supra note 25, at 848.
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transfer of technology that supports industrial ticular, and to give them an opportunity to be

development.34'Finally, attention must be paid informed of their rights and obligations. In ad-

to inventions which have efficiency impact on dition, it would guarantee the effective apphca-

public welfare. Accordingly, administrative re-　　tion of the Industrial Property Act and its

form would be welcomed by adopting adequate Regulation.

policy able to ensure a fair application of rules The policy to be adopted in the course of revi-

relating to intellectual property in general and sion of the existing Patent Law must ensure

patent in particular.　　　　　　　　　　　　that the minimum standards required under the

C. Administrative and Policy Considerations TRIPs Agreement have been respected. In ad-

The administrative reform must be made dition, the TRIPs Agreement grants for devel-

through two stages. First, an independent Pat-　　　oping countries have a grace period of5 years

ent Office must be established in order to deal or lOyears for least-developed countries in

with matters relating to the filing of applica-　　　which to implement most of the required stan-

tions for all kinds of industrial property. The dards.

Patent Office must be financially independent

and must have its own budget. Secondly, com-　　　V. CONCLUSION

petent staff are needed. The treatment or the

examination of applications must be under-　　　This paper attempts to point out some mam

taken by staff who have sufficient industrial features of the new wake brought out by the

property knowledge. Otherwise, they will not TRIPs Agreement (Trade-Related Aspects of

be able to provide the technical information Intellectual Property Rights) in the field of in-

needed by applicants.　　　　　　　　　　　　　　tellectual property in general and patent in par-

As a matter of policy, the existing staff must be ticular. The TRIPs Agreement has provided

trained in order to make them fulfill their job minimum standards of protection to be re-

in an effective manner.　　　　　　　　　　　　　spected by member countries of the WTO

The costs of establishing an effective intellec-　　(World Trade Organization) in the area of in-

tual property system (from the organization of tellectual property. In principle each member

a "cadre" of patent examiners to the costs ofen-　　　country shall endeavor to meet these require-

forcing intellectual property rights) must be ments by amending its current laws pertaining

considered. Therefore, the administrative re-　　　to intellectual property.

form must be made step by step taking into ac-　　　Zaire has been a full member of the WTO since

count the priority of the system to be estab-　　January 1 , 1997. Before that time, she was a

lished. The aim of the administrative reform is member observer of the WTO and in the past

to develop a structure which would enable ap-　　　was a full member of the GATT. This paper at-

plicants to gain a greater understanding of in-　　　tempts to foresee which changes are needed in

dustnal property in general and patent in par-　　　Zairian Patent Law after she signed the Con-

34) Frederick M. Abbott, supra note 19, at 698.
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vention establishing the WTO.

Changes in Zairian patent system have been ex-

amined in three dimensions: legal perspectives,

economic considerations, and policy and ad-

ministrative considerations. It is obvious that

the three realities have to be taken into consid-

eration when advocating changes in the Zairian

patent system. The restructuring of the patent

administration, the economic conditions of the

country, and reform to be undertaken, are

linked together. Thus, gradualism is probably

the best policy to adopt in the course of imple-

meriting minimum standards of patent protec-

tion required under the TRIPs Agreement.


