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HumanitarianApproachtoNuclearAbolition

ルf鉱5配,配KUROSAWA*

Abstract

Thepurposeofthisarticleistoexaminethecontentsand

significanceofahumanitarianapproachtonuclearabolition,whichhas

recentlybeenhotlydiscussedasanewapproachtonuclearabolition.I

willdiscussitsbackgroundandcontentsandsometheoreticalissuessuch

astherelationshipsbetweeninternationalhumanitarianlawandnuclear

weaponsaswellasbetweeninternationalhumanitarianlawand

internationaldisarmamentlaw.Iconcludethatthenewapproachis

basedonthechangeinandwideningoftheconceptofsecurityandthat

thisnewapproachcouldbeveryusefulformakingprogresstoward

nucleardisarmament.

IIntroduction

Inrecentargumentsonnucleardisarmament,ahumanitarianapproach

tonuclearabolition,asanewapproach,hasbecomeafocalpointinplace

ofthetraditionalapproach,whichhasarguedforindividualandconcrete

nucleardisarmamentmeasures.Astherehasbeenalmostnoprogressin

nucleardisarmamentthroughthetraditionalapproach,anewapproachhas

beenproposedinordertomakeanewadvancetowardsaworldwithout

nuclearweapons.

Inthispaper,firstIwillexaminethebackgroundandcontentsofthe

humanitarianapproachtonuclearabolitionbytakingrecentactivitiesinto

account.Second,Iwillsurveysometheoreticalissues,suchasthe

relationshipsbetweeninternationalhumanitarianlawandnuclearweapons,

therelationshipsbetweeninternationalhumanitarianlawandinternational

disarmamentlaw,thecontentandchallengeof"atreatybanningnuclear

weapons"proposedasahumanitarianapproach,andfinallyexaminethe

expansionoftheconceptofsecurityandtheshiftofemphasisinsecurityin

thecontextofnucleardisarmament.

*Professor
,OsakaJogakuinUniversity,ProfessorEmeritus,OsakaUniversity
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IIRecentProgressintheArgument

Discussionatthe2010NPTReviewConference

The2010NPTreviewconferenceforthefirsttimeclearlyreferredto

thehumanitarianapproachtonucleardisarmamentinitsfinaldocument

adoptedbyconsensus.TheConferenceexpresseditsdeepconcernatthe

catastrophichumanitarianconsequencesofanyuseofnuclearweaponsand

reaffirmedtheneedforallstatesatalltimestocomplywithapplicable

internationallaw,includinginternationalhumanitarianlaw.

AdirectreferencetothispointwasmadebytheForeignMinisterof

Switzerland,MichelineCalmy-Rey,inhergeneraldebatestatement,where

shesaidthefollowing1):

Nuclearweaponshavenouse,theyareimmoralandillegal...

Theyareillegalbytheirverynaturewithregardtotheinternational

humanitarianlawbecausetheyareindiscriminateintheireffect,and

theiruseviolateswithoutexceptionallfundamentalprinciplesandrules

ofinternationalhumanitarianlaw...Asanuclearwarwouldthreaten

theverysurvivalofourcommonhumankind,adebateshouldbe

launchedconcerningthelegitimacyoftheuseofnuclearweapons

regardlessofthelegitimacyofthemotiveofdefencethatcanbe

invoked.Inadditiontomilitaryandlegalconsiderations,Switzerland's

aimistobringthehumanitarianaspecttotheheartofthecurrent

debateonnucleardisarmament.Infact,itisnecessarytoaskthe

questionatwhichpointtherightofStatesmustyieldtotheinterestsof

humanity.

Newルlove〃tents勿 伽 枷 護'84States

PresidentObama'saddressinPraguealsoconstitutesthebackground

forthehumanitarianapproachtonuclearabolition.Emphasizingthe

importanceofpursuingaworldwithoutnuclearweapons,hementionedthat

thethreatofglobalnuclearwarhasgonedownbuttheriskofanuclear

attackhasgoneup.Hestatedthefollowing

Now,understand,thismatterstopeopleeverywhere.Onenuclear

weaponexplodedinonecity‐beitNewYorkorMoscow,Islamabad

1)2010NPTReviewConference,StatementbySwitzerland,GeneralDebate,4May

2010.
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orMumbai,TokyoorTelAviv,ParisorPrague‐couldkillhundreds

ofthousandsofpeople.Andnomatterwhereithappens,thereisno

endtowhattheconsequencesmightbe‐forourglobalsafety,our

SeCUrity,OUrSOCiety,OUreCOnOmy,tOOUrUltimateSUrViVal2).

TheNuclearPostureReviewsubmittedbytheObamaAdministration

inApril2011statesthat"ltisintheU.S.interestandthatofallother

nationsthatthenearly65-yearrecordofnuclearnon-usebeextended

forever.AsPresidentRonaldReagandeclared,`Anuclearwarcannotbe

wonandmustneverbefought3).'"

TheU.S.NuclearEmploymentStrategyofJune2013emphasizesthe

fundamentalprinciplesofthelawsofarmedconflict,stating"Thenew

guidancemakesclearthatallplansmustalsobeconsistentwiththe

fundamentalprinciplesoftheLawofArmedConflict.Accordingly,plans

will,forexample,applytheprinciplesofdistinctionandproportionalityand

seektominimizecollateraldamagetocivilianpopulationsandcivilian

objects.TheUnitedStateswillnotintentionallytargetcivilianpopulations

orcivilianobjects4)."

TheU.S.alsostatedatthe2013PreparatoryCommitteethat"We

shareconcernsabouttheprofoundandseriousconsequencesofnuclear

weaponsuseandhavearticulatedourdeepandabidinginterestinextending

foreverthe68-yearrecordofnon-uses."

Conカ ゼb配だoπ 〃ytheInternationalCo〃Z〃zittee{ゾthe・R84Cross(1(コ ヒ(つ

Oneofthemostimportantsourcesofsupportfortherecentargument

forahumanitarianapproachisthatoftheInternationalCommitteeofRed

Cross(ICRC).First,justafewdaysbeforethe2010NPTreview

conference,itspresident,JacobKellenberger,statedthefollowinginhis

2)TheWhiteHouse,OfficeofthePressSecretary,"RemarksbyPresidentBarak

Obama,"Prague,CzechRepublic,April5,2009.<http:〃www.whitehouse.gov!the _

press_of五ce1Remarks-By-President-Barak-Obama-In-Prague-As-Delivered1>

3)U.S.DepartmentofDefense,NuclearPostureReviewReport,April2010.<http://

www.defense.gov/npr/docs/2010%20Nuclear%20Posture%20Review%20Report.pdf>

4)U.S.DepartmentofDefense,ReportonNuclearEmploymentStrategyoftheUnited

StatesSpecifiedinSection4910f10U.S.C.,June19,2013.<http://www.defense.gov/

pubs/ReporttoCongressNuclearEmploymentStrategy_Section491.pdf>

5)SecondSessionofthePreparatoryCommitteefor2015NPTReviewConference,

StatementbytheU.S.,GeneralDebate,April22,2013.
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officialaddress6):

Inthelightofthisfinding(oftheICJ),theICRCfindsitdifficult

toenvisagehowanyuseofnuclearweaponscouldbecompatiblewith

therulesofinternationalhumanitarianlaw....TheICRCtherefore

appealstodaytoallStatestoensurethatsuchweaponsareneverused

again,regardlessoftheirviewsonthelegalityofsuchuse.

InOctober2011,theCouncilofDelegationoftheRedCrossandthe

RedCrescentadoptedaresolutiontitled"WorkingtowardstheElimination

ofNuclearWeapons",whichcontainedthefollowing's

1.Emphasizestheincalculablehumansufferingthatcanbeexpectedto

resultfromanyuseofnuclearweapons,thelackofanyadequate

humanitarianresponsecapacityandtheabsoluteimperativeto

preventsuchuse,

2.Findsitdifficulttoenvisagehowanyuseofnuclearweaponscouldbe

compatiblewiththerulesofinternationalhumanitarianlaw,in

particulartherulesofdistinction,precautionandproportionality.

3.AppealstoallStates

‐toinsurethatnuclearweaponsareneveragainused
,regardlessof

theirviewsonthelegalityofsuchweapons.

‐topursueingoodfaithandconcludewithurgencyand

determinationnegotiationstoprohibittheuseofandcompletely

eliminatenuclearweaponsthroughalegallybindinginternational

agreement,basedonexistingcommitmentsandinternational

obligations.

SincetheICRCisanorganizationthatprovideshumanitarianassistance

inarmedconflicts,itsstatementandtheresolutionplayedanimportantrole

inadvancingthedebateonthisissueintheinternationalsocietyand

providingveryclearguidanceagainsttheuseofnuclearweapons.

6)InternationalCommitteeoftheRedCross,"BringingtheEraofNuclearWeaponsto

anEnd,"StatementbyJakobKellenberger,PresidentoftheICRC,totheGeneva

DiplomatCorps,Geneva,20April2010.<http://www.icrc.org/eng/resources/-

statement/nuclear-weapon-statement-200410.htm>

7)ICRCInternationalCommitteeoftheRedCross,CouncilofDelegations2011:

Resolution1,"WorkingtowardstheEliminationofNuclearWeapons,"26November

2011.<http://www.icrc.org/eng/resources/documents/resolution/council-delegates-resolution-

1-2011.htm>



UJ'AK/1L/A11γ ム'1《b1〃「γ.LAW1《 五W五'W」No.6Z(FLBRUARYZUI5)17

JointStatementsonHumanitarianConsequencesofNuclearWeapons

First,inMay2012atthepreparatorycommitteeoftheNPTreview

conference,Switzerlandreadajointstatementonthehumanitarian

dimensionofnucleardisarmamentonbehalfofsixteenstatespromotingthe

humanitarianapproachasamultilateralenterpriseforthefirsttime,the

maincontentsofwhichareasfollows8):

Seriousconcernsrelatedtohumanitariandimensionsofnuclear

weaponshavebeenvoicedrepeatedly....Ifsuchweaponsweretobe

usedagain,beitintentionallyoraccidentally,immensehumanitarian

consequenceswouldbeunavoidable.

Itisofutmostimportancethattheseweaponsneverbeusedagain,

underanycircumstances.Theonlywaytoguaranteethisisthetotal,

irreversibleandverifiableeliminationofnuclearweapons...Allstates

mustintensifytheireffortstooutlawnuclearweaponsandachievea

worldfreeofnuclearweapons.

Second,attheUNGeneralAssemblyinOctober2012,ajoint

statementofthesametitlewasreadbySwitzerlandonbehalfof34states.

Thecentralmessageisthat,"ltisofutmostimportancethatnuclear

weaponsareneverusedagain,underanycircumstances.Theonlywayto

guaranteethisisthetotal,irreversibleandverifiableeliminationofnuclear

weapons....Allstatesmustintensifytheireffortstooutlawnuclear

weaponsandachieveaworldfreeofnuclearweapons9)."

Third,attheNPTpreparatorycommitteeinApril2003,SouthAfrica

reada"JointStatementonHumanitarianConsequencesofNuclear

Weapons"onbehalfof80states.Itsmainmessageisthat,"ltisinthe

interestoftheverysurvivalofhumanitythatnuclearweaponsarenever

usedagain,underanycircumstances...Alleffortsmustbeexertedto

eliminatethisthreat.Theonlywaytoguaranteethatnuclearweaponswill

8)FirstSessionofthePreparatoryCommitteeforthe2015NPTReviewConference,

"JointDeclarationontheHumanitarianDimensionofNuclearDisarmament
,"2May

2012.<http://www.reachingcriticalwill.org/images/documents/Disarmament-fora/npt/

prepcoml2/statements/2May.IHL.pdf>

9)67thSessionoftheUnitedNationsGeneralAssemblyFirstCommittee,"Joint

StatementontheHumanitarianDimensionofNuclearDisarmament,"NewYork,22

0ctober2012.<http:11www.reachingcriticalwill.org/images/documents!Disarmament-

fora/lcom/1com12/statements/220ct _Switzerland.pdf>
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neverbeusedagainisthroughtheirtotaleliminationlo>"

Thecontentofthisstatementisdifferentfromthoseoftheprevious

onesinthattheyaskedtooutlawnuclearweapons.Thestatementwas

toned-downinordertoincreasethenumberofsupportingstatesby

eliminatingthereferencetotheoutlawingofnuclearweapons.This

increasedthenumberofsupportingstatesfrom34to80byaddingsome

NATOmembers.However,thisdidnotchangethestanceofmanyother

NATOstates,Japan,orAustralia.Japancontemplatedthepossibilityof

supportingit,butdecidednottoparticipatebecauseitdidnotconsidered

thatthephrase"nuclearweaponsareneverusedagainunderany

circumstances"couldbeacceptedunderthecurrentsecuritycircumstances

inNortheastAsia.

Fourth,attheUNGeneralAssemblyinOctober2013,NewZealand

read"theJointStatementonHumanitarianConsequencesofNuclear

Weapons"representing125states11).Themainmessageisthesameasthe

previousonestatingthat,"Itisintheinterestoftheverysurvivalof

humanitythatnuclearweaponsareneverusedagain,underany

circumstances...Alleffortsmustbeexertedtoeliminatethethreatof

theseweaponsofmassdestruction."Japanjoinedthiskindofjoint

statementforthefirsttime.OnereasonwasthattheGovernmentwas

criticizedverystronglybyJapanesecitizens,particularlybytheHibakusha

(survivorsofnuclearbombings)inHiroshimaandNagasaki.

TheJapaneseGovernmentexplaineditschangeinattitudebysaying

thatthestatementreflectedtheJapaneseposition.Moreprecisely,itis

becausethefollowingpassagewasincluded:"Thecatastrophic

consequencesofnuclearweaponsaffectnotonlygovernments,buteachand

everycitizenofourinterconnectedworld.Theyhavedeepimplicationsfor

humansurvival;forourenvironment;forsocio-economicdevelopment;

foroureconomies;andforthehealthoffuturegenerations.Forthese

reasons,wefirmlybelievethatawarenessofthecatastrophicconsequences

ofnuclearweaponsmustunderpinallapproachesandeffortstowards

10)SecondSessionofthePreparatoryCommitteeforthe2015NPTReviewConference,

"JointStatementontheHumanitarianConsequencesofNuclearWeapons
,"delivered

bySouthAfrica,24April2013.

11)UNGA68:FirstCommittee,"JointStatementontheHumanitarianConsequencesof

NuclearWeapons,"deliveredbyAmbassadorDellHiggie,NewZealand,210ctober

2013.
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nucleardisamlament12)."Allapproachesincludeapracticalstep-by-step

approachthatJapansupports.

OnthesamedayattheUNGeneralAssembly,Australiareadajoint

statementofthesametitleonbehalfof17statesalliedwiththeU.S.The

statement,welcomingthejointstatementbyNewZealand,statesthat

"Banningnuclearweaponsbyitselfwillnotguaranteetheirelimination

withoutengagingsubstantivelyandconstructivelythosestateswithnuclear

weapons,andrecognizingboththesecurityandhumanitariandimensionsof

thenuclearweaponsdebate13)."Japanwastheonlystatethatsupported

bothjointstatements.

InternationalConferencesonHumanitarianlmpactofNuclearWeapons

TheInternationalConferenceontheHumanitarianImpactofNuclear

WeaponswasheldinOsloinMarch2013hostedbytheGovernmentof

Norway.

Theobjectivewastopresentafact-basedunderstandingofthe

humanitarianimpactsofnuclearweapondetonationsandtofacilitatean

informeddiscussionoftheseeffectswithstakeholdersfromstates,the

UnitedNations,otherinternationalorganizations,andcivilsociety.

Delegationsfrom127countriesaswellasseveralUNorganizations,the

InternationalRedCrossmovement,representativesofcivilsociety,and

otherrelevantstakeholdersparticipated.However,thefivenuclear-

weaponstatesjointlyrefusedtoparticipatela>

Discussionswereconductedduringthefollowingthreesessions.

Workingsession1:Immediatehumanitarianimpactofnucleardetonation

Workingsession2:Widerimpactandlonger-termconsequences

Workingsession3:Humanitarianpreparednessandresponse

Atthesummarysession,theMinisterofForeignAffairsofNorway,

12)SecondSessionofthePreparatoryCommitteeforthe2015NPTReviewConference,

"JointDeclarationontheHumanitarianImpactofNuclearWeapons
,"deliveredby

SouthAfrica,24April2013.

13)UNGA68:FirstCommittee,"JointStatementontheHumanitarianConsequencesof

NuclearWeapons,"deliveredbyAmbassadorPeterWoolcott,210ctober2013.

14)Ontheoppositiontotheconceptofhumanitarianapproachbythenuclear-weapon

states,seeJohnBorrieandTimCaughley,"AfterOslo:HumanitarianPerspectives

andtheChangingNuclearWeaponsDiscourse,"JohnBorrieandTimCaughley

(eds.),ViewingNuclearWeaponsthroughaHumanitarianLens,UNIDIR,Geneva,

Switzerland,2013,pp.95-117.
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EspenBarthEide,submittedtheChair'ssummary.Hepointedoutthat

thefollowingthreekeypointswerediscernedfromthepresentationsand

discussionsls>

1)Itisunlikelythatanystateorinternationalbodycouldaddressthe

immediatehumanitarianemergencycausedbyanuclearweapon

detonationinanadequatemannerandprovidesufficientassistanceto

thoseaffected.Moreover,itmightnotbepossibletoestablishsuch

capacities,evenifitwereattempted.

2)Thehistoricalexperiencefromtheuseandtestingofnuclearweapons

hasdemonstratedtheirdevastatingimmediateandlong-termeffects.

Whilepoliticalcircumstanceshavechanged,thedestructivepotentialof

nuclearweaponsremains.

3)Theeffectsofanuclearweapondetonation,irrespectiveofcause,

willnotbeconstrainedbynationalborders,andwillaffectstatesand

peopleinsignificantways,regionallyandglobally.

PatriciaLewisandHeatherWilliamspraisedthisconferencehighlyfor

itsrelevanceandimportance,statingasfollows16>

TheOsloConferenceonthehumanitarianimpactsofnuclear

weaponsrepresentedashiftawayfromColdWar-basedconcepts,such

asnucleardeterrence,andtowardsafreshdiscussiononwhatexactly

nuclearweaponsareandwhattheydo....Theprimaryoutcomesof

theConferencewerethatitdid,indeed,advancediscourseonnuclear

weaponissuesbeyondColdWarconcepts,namelybyfocusingonthe

factsaboutnucleardetonations,includingtheircharacteristicsand

effectsofpeopleandtheenvironments.

Thisconferencewasalsoevaluatedhighlyinthejointstatementof80

statesadoptedjustafteritasfollows

TheMarch2013ConferenceontheHumanitarianImpactof

NuclearWeaponsheldinOslopresentedaplatformtoengageinafact-

15)Chair'sSummaryHumanitarianImpactofNuclearWeapons,Oslo,4-5March2013.

<http:/1www.regjeringen.no/en/dep/ud!what-new/Speeches-and-articles/e _speeches/2013/

nuclear-summary.html?id=716343>.

16)PatriciaLewisandHeatherWilliams,"TheMeaningoftheOsloConferenceonthe

HumanitarianImpactsofNuclearWeapons,"JohnBorrieandTimCaughley(eds.),

ViewingNuclearWeaponsthroughaHumanitarianLens,UNIDIR,Geneva,

Switzerland,2013,p.78.
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baseddiscussionontheimpactofanuclearweaponsdetonation.The

broadparticipationattheConferencereflectstherecognitionthatthe

catastrophiceffectsofadetonationareofconcernandrelevancetoall.

Akeymessagefromexpertsandinternationalorganizationsisthatno

Stateorinternationalbodycouldaddresstheimmediatehumanitarian

emergencycausedbyanuclearweapondetonationorprovideadequate

assistancetovictims.

TheSecondConferenceontheHumanitarianImpactofNuclear

WeaponswasheldinNayarit,MexicoinFebruary2014withthe

participationof146governments,theUnitedNations,theICRC,and

NGOs.Thefivenuclear-weaponstatesdidnotattendthisconference

either.

Theconference,afterhearingthetestimonyoftheHibakusha,

discussedtheissuesduringthefollowingfoursessions17).

SessionI:FromOslotoNayarit

SessionII:Thechallengesofanuclearweapondetonationtonational,

regionalandglobaleconomicgrowthandsustainabledevelopment.

SessionIII:Theimpactofanuclearweapondetonationonglobalpublic

health.

SessionIV:Theriskofnuclearblastandothereffectsofanuclear

weapondetonation.

TheChair'sSummaryoftheConferencesaysthattheNayarit

Conferencesucceededinpresentingafact-basedapproachtofacilitatean

informeddiscussionoftheseeffects.Somekeyconclusionscanbe

extractedfromthepresentationsanddiscussion.

1)Theeffectsofanuclearweapondetonationarenotconstrainedby

nationalborders.

2)Beyondtheimmediatedeathanddestructioncausedbythe

detonation,social-economicdevelopmentwillbehamperedandthe

environmentwillbedamaged.

3)Todaytheriskofnuclearweaponsuseisgrowinggloballyandthe

risksofaccidental,mistaken,unauthorizedorintentionaluseofthese

weaponsgrowsignificantly.

4)Nostateorinternationalorganizationhasthecapabilitytoaddressor

17)"SecondConferenceontheHumanitarianImpactofNuclearWeapons,Programme."

<http://www.sre.gob.mx/en/images/cih/draftprogrammeO4febrero.pdf>
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providetheshortandlongtermhumanitarianassistanceand

protection.

Inaddition,theChairemphasizedthat"Weneedtotakeintoaccount

that,inthepast,weaponshavebeeneliminatedaftertheyhavebeen

outlawed.Thebroad-basedandcomprehensivediscussionsonthe

humanitarianimpactofnuclearweaponsshouldleadtothecommitmentof

statesandcivilsocietytoreachnewinternationalstandardsandnorms,

throughalegallybindinginstrument.ItistheviewoftheChairthatthe

NayaritConferencehasshownthattimehascometoinitiateadiplomatic

processconducivetothisgoal18).,,

Attheconference,theGovernmentofAustriaannouncedthatitwould

holdthethirdconferenceinViennainDecember2014.

皿InternationalHumanitarianLawandNuclearWeapons

Theargumentforahumanitarianapproachincludesnotonlylegal

aspectsbutalsomanyothers.However,theargumentbasedon

internationalhumanitarianlawoccupiesacentralplace,andthe

relationshipsbetweeninternationalhumanitarianlawandnuclearweapons

hasbeenwidelydebated.

AdvisoryOpinionbythelnternationalCourtofJustice

Thefull-scopeargumentonthelegalaspectoftheuseofnuclear

weaponstookplacewhentheInternationalCourtofJustice(ICJ)gavean

advisoryopiniononthe"legalityofthethreatoruseofnuclearweapons"in

1996inresponsetoarequestbytheUNGeneralAssembly19>

TheCourttakesintoaccountcertainuniquecharacteristicsofnuclear

weaponsandexplainsthecardinalprinciplescontainedinthetexts

constitutingthefabricofhumanitarianlaw.Turningtotheapplicabilityof

theprinciplesandrulesofhumanitarianlawtoapossiblethreatoruseof

nuclearweapons,theCourtindicatesthatintheviewofthevastmajorityof

statesaswellaswriterstherecanbenodoubtastotheapplicabilityof

humanitarianlawtonuclearweapons.

18)"SecondConferenceontheHumanitarianImpactofNuclearWeapons,Chair's

Summary,"Nayarit,Mexico,14February2014.<http://www.sre.gob.mx/en/index.

php/humanimpact-nayarit-2014>

19)InternationalCourtofJustice,LegalityoftheThreatorUseofNuclearWeapons,

AdvisoryOpinionof8July1996.
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Inviewoftheuniquecharacteristicsofnuclearweapons,theuseof

nuclearweaponsinfactseemsscarcelyreconcilablewithrespectforsuch

requirements.Nevertheless,theCourtconsidersthatitdoesnothave

sufficientelementstoenableittoconcludewithcertaintythattheuseof

nuclearweaponswouldnecessarilybeatvariancewiththeprinciplesand

rulesoflawapplicableinarmedconflictinanycircumstances.

TheCourtrepliesthat"Thereisinneithercustomarynorconventional

internationallawanycomprehensiveanduniversalprohibitionofthethreat

oruseofnuclearweaponsassuch,"andconcludesthat"Thethreatoruse

ofnuclearweaponswouldgenerallybecontrarytotherulesofinternational

lawapplicableinarmedconflict,andinparticulartheprinciplesandrulesof

humanitarianlaw."

RecentArguments

Inthefinaldocumentofthe2010NPTreviewconference,theconference

expresseditsdeepconcernatthecatastrophichumanitarianconsequencesof

anyuseofnuclearweaponsandreaffirmedtheneedforallstatesatall

timestocomplywithapplicableinternationallaw,includinginternational

humanitarianlaw.UnliketheICJ'sopinionthatsaystheuseofnuclear

weaponswould"generally"becontrarytointernationalhumanitarianlaw,

thedocumentsays"any"useofnuclearweaponswouldbecontraryandall

statesmustcomply"atalltimes"withinternationalhumanitarianlaw.As

aresult,itisarguedthatthereisatransitionfromgeneralprohibitionto

comprehensiveprohibitionoftheuseofnuclearweapons20).

ThePresidentoftheICRCarguesthatinthelightofICJ'sfinding,the

ICRCfindsitdifficulttoenvisagehowanyuseofnuclearweaponscouldbe

compatiblewiththerulesofinternationalhumanitarianlaw.TheCouncil

DelegationsoftheInternationalRedCrossandRedCrescentMovement

findsitdifficulttounderstandhowanyuseofnuclearweaponscouldbe

compatiblewiththerulesofinternationalhumanitarianlaw,particularlythe

rulesofdistinction,precautionandproportionality.

Challenges

Traditionally,nuclear-weaponstateshavebeenverynegativetoward

20)MiddlePowerInitiative,TheHumanitarianImperativeforNuclearDisarmament,

September5,2010,p.7.
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thepropositionthatlawsofarmedconflictsorinternationalhumanitarian

lawwouldapplytotheuseofnuclearweapons.However,nowitis

generallyagreedthatinternationalhumanitarianlawappliestotheuseof

nuclearweapons,astheadvisoryopinionbytheICJin1996clearly

indicated.

Thenextquestionbasedontheapplicationofinternational

humanitarianlawtotheuseofnuclearweaponsiswhetheralluseofnuclear

weaponsiscontrarytointernationalhumanitarianlaworwhetheronly

certainusesareillegal.TheICJexplainsthatinviewoftheunique

characteristicsofnuclearweapons,theuseofsuchweaponsinfactseems

scarcelyreconcilablewithrulesoflawapplicableinarmedconflict,but

concludesthatthereisinneithercustomarynorconventionalinternational

lawanycomprehensiveanduniversalprohibition.Asaresult,theCourt

repliesthattheuseofnuclearweaponswould"generally"becontrarytothe

rulesofinternationalhumanitarianlaw.

Incontrast,thefinaldocumentofthe2010NPTreviewconference

expressesitsdeepconcernatthecatastrophichumanitarianconsequencesof

"any"useofnuclearweaponsandreaffirmedtheneedforallstates"atall

times"tocomplywithinternationalhumanitarianlaw.UnliketheICJ

opinion,thiscouldbeinterpretedasacomprehensiveprohibition.The

ICRCfindsitdifficulttoenvisagehowanyuseofnuclearweaponscouldbe

compatiblewiththerulesofinternationalhumanitarianlaw.

Thefirstmeasureweshouldtakeistoasknuclear-weaponstatesto

stateclearlyunderwhatcircumstancestheythinkitwouldbelegaltouse

nuclearweapons.IntheICJcase,anuclear-weaponstatepresentedasan

examplethecaseofusingnuclearweaponsagainstanisolatedwarshipin

theopenseasasanexerciseoftherightofself-defense.However,there

hasbeennoprecisediscussiononthisissue.Nuclear-weaponstatesshould

showthecaseswheretheuseofnuclearweaponscanbelegal,asan

exceptiontoitsgeneralillegality,astheconsequencesoftheuseofnuclear

weaponshavebecomeclearerasaresultofscientificdiscussionsbasedon

facts.

Thesecondmeasureistostartnegotiationsonatreatyprohibitingthe

useofnuclearweapons.Theuseofchemicalandbiologicalweaponswas

prohibitedbytheGenevaProtocolof1925.Abouthalfacenturylater,the

treatiesprohibitingthemcomprehensivelyanddemandingtheirdestruction

wereconcluded.Today,asthereisastrongmovementtowardsanuclear
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weaponsconvention,somemaysaythatitseemstobetoolittletopursuea

treatyprohibitingonlytheuseofnuclearweapons.However,atreaty

prohibitingtheuseshouldbestronglypursuedfromtheviewpointsofeasier

realizationandalsologicalsupremacy.

IVInternationalHumanitarianLawandInternationalDisarmamentLaw

Thelogicalcharacteristicofahumanitarianapproachtonuclear

disarmamentisthatifnuclearweaponsweretobeused,immense

humanitarianconsequenceswouldbeunavoidable.Itisintheinterestof

humanityitselfthattheseweaponsneverbeusedagain,andtheonlywayto

guaranteethisisthetotaleliminationofnuclearweapons.The

humanitarianapproachdemandstheeliminationofnuclearweaponsbeyond

theissueoftheirnon-use,anditsimplementationthroughmakingatreaty

fortheirtotalelimination.

Theformer,theprohibitionoftheiruse,isanissueforinternational

humanitarianlaw,andthelatter,theirelimination,isanissuefor

internationaldisarmamentlaw.Internationalhumanitarianlawhasbeen

calledlawsinarmedconflictandhistoricallyinternationallawsinwar.On

theotherhand,internationallawdealingwithnuclearweaponpossession

andeliminationisinternationaldisarmamentlaw,andthisiswithin

internationallawinpeacetime.Thedichotomybetweentwokindsof

internationallawisnecessaryandindispensableevennowwhenwaris

generallyprohibited21).

Historically,theformerbelongstojusinBello,andthelatterdealswith

peacetime.Therecentargumentthatitisintheinterestofhumanityitself

thatnuclearweaponsneverbeusedandaccordinglytheonlywayto

guaranteethisistheirtotaleliminationisveryattractiveandseemstobe

logical.However,fromthelegalpointofview,thetwoissuesare

completelydifferentintermsofthetimeandobjectofapplication.It

wouldbenecessarytoshowthetransitionfromonetotheothermore

convincingly.

VANewProposalforaTreatyBanningNuclearWeapons

Inthecontextofthehumanitarianapproachtonucleardisarmament,

21)GorenLysen,InternationalRegulationofArmament:theLawofDisarmament,

IustusForlagAB,Uppsala,1990,pp.55-56.
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internationalNGOshaverecentlyproposedstartingnegotiationsonatreaty

banningnuclearweapons.Themaincharacteristicsofthisproposalare

firsttostartnegotiationswithouttheparticipationofnuclear-weaponstates

andsecondmakingatreatydealingwiththeprohibitionoftheuseand

possessionofnuclearweapons,delegatingtheireliminationandverification

toalaterstage.Themainpurposesofthisproposalaretospreadthe

consciousnessthatnuclearweaponsareillegalbyfirstprohibitingthemand

topromoteachangeintheperceptionofnuclearweapons.Theysaythat

thetreatywoulddecreasethepossibilityoftheuseofnuclearweaponsand

wouldbeusefulfromthehumanitarianpointofview22).

Theproposalisratherprogressiveasalmostallotherproposalsfora

nuclearweaponsconventionwerebasedonthepremisethatnuclear-

weaponsstateswouldparticipateandplayacentralroleinnegotiations.

TheModelNuclearWeaponsConvention,whichwassubmittedby

internationalNGOsjustaftertheICJadvisoryopinionconfirmingan

obligationtopursueingoodfaithandbringtoaconclusionnegotiations

leadingtonucleardisarmament,waspremisedontheexpectationthat

nuclear-weaponstateswouldparticipate.TheproposalsbytheGlobal

ZeroCommissionandtheMayorsforPeaceConferencearealsobasedon

theleadershipofnuclear-weaponstates.

Ontheotherhand,therecentproposaldoesnotpresumethe

participationofnuclear-weaponstatesinthenegotiationsandassertsthat

onlyagroupofnon-nuclear-weaponstatescouldstartnegotiations.They

arefollowingtheexamplesoftheAnti-PersonnelLandmineTreatyand

TreatyonClusterMunitions.Thesetwotreatieswereinitiatednotby

thosewhopossessmanysuchweaponsbutbymiddlepowerstateswith

assistancebyinternationalNGOsandwereadopted.Theformerwas

conductedastheOttawaprocessandthelatterastheOsloprocess.They

aredifferentfromtherecentlyproposedtreatybanningnuclearweaponsin

thattheyprovideforthedestructionofrelevantweapons,whilethe

proposedtreatywouldonlyprohibittheiruseandpossession.

22)Article36andReachingCriticalWill,ATreatyBanningNuclearWeapons:Deve-

to卿9αLegalFra〃iewoYk/orthePYO励"加andEliminationOプNuclearWeapons,

May2014.<http://www.reachingcriticalwill.org/images/documents/Publications/a-treaty-

banning-nuclear-weapons.pdf>;InternationalCampaigntoAbolishNuclearWeapons,

BanNuclearWeaponsNow,July2013.<http://www.icanw.org/wp-content/uproads/

2012/08/BanNuclearWeaponsNow.pdf#〉
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Itisarguablewhetherwhatwaspossibleinthecasesofanti-personnel

landminesandclustermunitionswillalsobepossibleinthecaseofnuclear

weapons.Anti-personnellandminesandclustermunitionshavebeenused

widelyinrecentarmedconflicts,butnuclearweaponshavenotbeenused

since1945.Landminesandclustermunitionsareusefulinarmedconflicts,

buttheirdestructivepoweriscompletelydifferentfromthatofnuclear

weapons.Further,nuclearweaponsaremainlymaintainedfornuclear

deterrenceandarethecentralelementofacountry'smilitarypower,but

landminesandclustermunitionshaveneveroccupiedthecentralplacein

anynation'smilitarypower.

Inthecasesoflandminesandclustermunitions,theirinhumanaspect

wasstronglyemphasizedbecausemanywomenandchildrenhavebeen

killedbytheseweapons.Asaresult,thehumanitarianaspectmadesense

inleadingtotheconclusionofthetreaties.However,inthecaseofnuclear

weapons,althoughtheyareinhuman,theyarerathermorerelevantfroma

strategicpointofview23).

VIConclusion:NuclearDisarmamentandtheConceptofSecurity

Concerningsuchdevelopments,RebeccaJohnsonarguesthata

humanitarian-centeredapproachhasbeguntoreframenucleardebatesand

liststhefollowingfourfactors:1)thegrowingimportanceaccordedto

internationalhumanitarianlaw,2)agrowingawarenessofthehumanitarian

consequencesofunleashingnuclearweapons,3)aweakeningoffaithinthe

efficacyofnucleardeterrence,and4)agradualrealizationbycivilsociety

andnon-nuclear-weaponstatesthattheyhaverights,responsibilities,and

highsecuritystakesinnucleardecision-making24).

Historically,theconceptofsecurityemergedas`nationalsecurity',

meaninghowtomaintainandstrengthennationalsecurityagainstmilitary

threats.Thisfundamentalconceptremainseventoday.Withthebirthof

theLeagueofNationsandthentheUnitedNationsinthetwentieth

23)Onthecomparisonoftwokindsofweaponsanditsimplication,seeJohnBorrie,

"ViewingNuclearWeaponsthroughaHumanitarianLens:Contextand

Implications,"JohnBorrieandTimCaughley(eds.),ViewingNuclearWeapons

throughaHumanitarianLens,UNIDIR,Geneva,Switzerland,2013,pp.32-34.

24)RebeccaJohnson,"TheNPTin2010-2012:AControlRegimeTrappedinTime,"

DeclineorTransform:NuclearDisarmamentandSecuritybeyondtheNPTReview

Process,Acronym,2012,pp.27-28.
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century,`internationalsecurity',meaningsecuritybetweenstates,hasbeen

emphasized.ThemostimportantpurposeoftheUnitedNationsisto

maintaininternationalpeaceandsecurityasstatedinitsCharter.Under

thisconcept,internationalorganizationsareexpectedtoplayacertainrole,

butsecuritymeansmilitarysecurityhere.

Theissueofdisarmamenthastraditionallybeenaboutmaintaining

securitybetweenstates.Specifically,statesarethesubjects,andmilitary

securityisthecontent.Itsmainpurposeistomaintainthemilitarybalance

andstrategicstabilitybetweenstates.Thesemeasuresarecalledarms

control.

Thistraditionalconceptofsecuritywaschangedandwidenedwhena

newconceptofsecuritywasintroduced:humansecurity25).Thesecurityof

humanbeingsisemphasizedinplaceofthesecurityofastateornation.

Thenewconceptincludesnotonlymilitaryaspectsbutalsoeconomic,

social,humanrights,development,environmental,andenergyaspects.

Ahumanitarianapproachtonucleardisarmament,whichisthefocusof

thisarticle,startedfromthecatastrophicconsequenceoftheuseofnuclear

weapons,focusesonhumanbeingsratherthanstates,andincludesnotonly

militaryaspectsbutalsohumanrights,environment,anddevelopment

aspects.Thisapproachemergedasconceptofsecuritychangedandis

expectedtocontributeusefullytotheprogressofnucleardisarmament.

25)SeeTimCaughley,"TracingNotionsaboutCatastrophicHumanitarian

Consequences,"JohnBorrieandTimCaughley(eds.),ViewingNuclearWeapons

throughaHumanitarianLens,UNIDIR,Geneva,Switzerland,2013,pp.22-23.


