
Title
Environmental impact assessment in a
transboundary context particulary about nuclear
energy related activities

Author(s) Prieur, Michel

Citation Osaka University Law Review. 2015, 62, p. 29-42

Version Type VoR

URL https://hdl.handle.net/11094/54635

rights

Note

Osaka University Knowledge Archive : OUKAOsaka University Knowledge Archive : OUKA

https://ir.library.osaka-u.ac.jp/

Osaka University



UJ'AK∠4θMγ ム'沢占π11Yム ノ1W沢 ムy1ムWINo.6Z(FEbRUARYLU15)Zリ ー42

Environmentalimpactassessmentinatransboundarycontext

particularlyaboutnuclearenergyrelatedactivities

MichelPRIEUR

TheUnitedNationseconomicCommissionforEurope(UNECE)set

upin1947byUN-ECOSOCwhichisinGenevahasbeenaveryactiveUN

bodyforactingindraftingmultilateralenvironmentallawtreaties.

UNECEhas56countriesmembersincludingnorthAmerica.European

Unionisapartysince1997.ItwasinsideUNECEthatwereadopted

severalconventionsontransboundaryissues:in1979theconventionon

longrangetransboundaryairpollutionwithitssprotocols,in1992the

conventiononthetransboundaryeffectsofindustrialaccidentsandthe

conventiononprotectionanduseoftransboundarywatercoursesand

internationallakes.

Oneyearbeforethe1992Rioconference,wasadoptedinFinlandthe

EspooConventionsignedon25february19910nenvironmentalimpact

assessmentinatransboundarycontext.Itcameintoforcein1997with16

Parties.Nowtheyare45PartiesincludingCanada.ButUnitedStates

whoistoomemberoftheUNECEforhistoricalreasonssignedbutdidnot

ratifiedtheconvention.RussiaisnotapartytoEspoo.

Therehadbeenbeforeawairnessandeffortstopromotetheuseof

environmentalimpactassessmentbothatnationalandinternationallevelsas

anecessaryandimportanttooltodevelopanticipatorypoliciesandto

prevent,mitigateandmonitorsignificantadverseenvironmentalimpact.It

hadbeenreferredtointhedeclarationoftheStockholmconferenceonthe

humanenvironmentof1972andworkshadbeencarriedoutintheseminar

onenvironmentalimpactassessmentinSeptember1987inWarsaw,Poland

andmentionedintheministerialdeclarationonsustainabledevelopmentin

may1990inBergen,Norway.ThegoverningcounciloftheUnited

NationsenvironmentProgramm(UNEP)approvedanimportantdocument

in:"goalsandprinciplesonenvironmentalimpactassessment(EIA)"
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(decision14/250f17june1987).InthatUNEPdecisionitsismentioned

thatgoalswere"toencouragethedevelopmentofreciprocalproceduresfor

informationexchange,notificationandconsultationbetweenStateswhen

proposedactivitiesarelikelytohavesignificanttransboundaryeffectsonthe

environmentofthoseStates".AccordingtoPrinciplellofthatdecision:

"Statesshouldendeavourtoconcludebilateral
,regional,ormultilateral

arrangements,asappropriate,soastoprovide,onthebasisofreciprocity,

notification,exchangeofinformations,andagreed-uponconsultationonthe

potentialenvironmentaleffectsofactivitiesunderthecontrolorjurisdiction

whicharelikelytosignificantlyaffectotherstatesorareasbeyondnational

jurisdiction".Withthisdecisionof1987allthemainissuesofthefuture

EspooConventionisalreadypresent.ItcanbesaidthatEspooconvention

isthedirectlegaldocumentimplementingthegoalsandprinciplesofUNEP

atregionallevel.In1991EspooConventionwasopenonlytostates

membersoftheUNECEieEuropeancountriesandnorthAmericans.But

therehasbeenanamendmentinopeningEspootoallmembersofUnited

Nationsadoptedin2001.Itenteredintoforceon26august2014andso

nowEspooconventionisauniversaltreatyonEIA.

1)ObjectivesoftheEspooConvention

AccordingtotheEspooconventionseveralobjectivesmustbe

obtained.Asitismentioned,especiallyinthepreamble,thePartiesaffirm

theneed"toensureenvironmentallysoundandsustainabledevelopment".

BeforeRio1992itisthefirstinternationalconventionreferringto

sustainabledevelopmentasan"objective",beforebecominglatera

"principle"andtheninsomeplacesa"rule"
.Forthatitisnecessaryto

enhanceinternationalcooperationinassessingenvironmentalimpactin

particularinatransboundarycontextbydevelopinganticipatorypolicies.

Whatfor?Toprevent,mitigateandmonitoradverseenvironmentalimpact,

butonlythosebeing"significant".Itconcernsalladverseenvironmentally

impactingeneral,butmorespecificallyinatransboundarycontext.As

EIAisapreventiveinstrumentforsustainabledevelopmentitshouldbe

partofthedecisionmakingprocess.Butthatmeanstotakeintoaccount

theenvironmentalfactors"atanearlystage"inthedecisionmakingprocess

andinallappropriateadministrativelevels.ThatiswhythePartiesmust

take,individuallyorjointly,allappropriateandeffectivemeasuresrelated

toproposedactivitiesandadoptthenecessarynationalpolicy,andlegal,
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administrativeorothermeasurestoimplementtheprovisionsofthe

Convention(art.2-1and2).EIAbeingakeyinstrumentofenvironmental

policyforthepublicinterestofall,EIAmustbeatooltoimprovethe

qualityofinformationforthepublicbeingawareofenvironmentaldamages

andforthedecisionmakerstopaycarefulattentiontominimizingadverse

impacts.Forthatpurposethepublic,definedasoneormorenaturalor

legalpersons,musthavetheopportunitytoparticipatetothedecision

makingprocessandtocommentthedraftEIAwithspecificprocedure

organizinganeffectiveparticipation.

2)ObligationsintheEspooConvention

Foranynewproposedactivityoranymajorchangeofanexisting

activitylistedinappendixlthatarelikelytocausesignificantadverse

transboundaryimpact,thePartyoforiginemustsendnotificationtoaffected

partyorpartiesaskingforaresponsebyacertaindate(art.3).This

notificationmustcontaininformationontheproposedactivity,thenatureof

thepossibledecision.TheaffectedPartymustrespondandinformitsown

authoritiesandpublicandshallindicatewhetheritintendstoparticipatein

theenvironmentalimpactassessmentprocedure.ThenthePartyoforigin

hastoprovidetotheaffectedpartymoreinformationsontheprocedure,on

theproposedactivity.

WhennonotificationhastakenplaceandifaPartyconsidersthatit

wouldbeaffectedbyafutureactivity,theconcernedPartiesshouldhold

discussionandiftheydonotagreewhetherthereislikelytobeasignificant

adversetransboundaryimpact,theycandecidetoaskanopiniontoan

inquirycommission.Therehasbeenonecasewithsubmissiontoan

inquirycommissionaboutaprojectofacanalbyBelarusaffecting

Romania.Theinquirycommissionsaidthattheprojectcouldhavea

transboundaryimpactandthenthetwoPartiesusedtheEspooprocedureof

exchangeofEIAandcommentsbytheaffectedParty.

WhenthePartyoforiginreceiveEIAdocumentationfromthe

developerorfromtheproponent,itmustsendtheEIAdocumentationto

theaffectedParty.TheaffectedPartymustthendistributethis

documentationtoitsownauthoritiesandtoitspublic.Theconcerned

PartiesshallensurethatthepublicoftheaffectedPartybeinformedofthe

projectandbeprovidedwithpossibilitiesformakingcommentsor

objections.ThesecommentsandobjectionsaresenttothePartyoforigin.
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TogethertheconcernedPartiesmustholdbilateralconsultationsand

discussionsrelatingtopossiblealternativesincludingnonactionalternative

andpossiblemeasurestomitigatetransboundaryimpactandtomonitorthe

effectsofsuchmeasures.ButthePartiesshallagreeatthecommencement

ofsuchconsultationsonareasonabletimeframeforthedurationofthe

consultation.

Attheendoftheprocess,andaccordingtonationallawofthePartyof

origin,ittakesafinaldecision.Butaccordingtoart.6thefinaldecisions

musttakedueaccountoftheEISaswellasofthecommentsreceivedfrom

theaffectedPartyanditspublicandoftheoutcomeofthebilateral

consultation.ThefinaldecisionmustbesenttoaffectedParty"with

reasonsandconsiderationsonwhichitwasbased"(art.6-2).

EventuallybothPartiesmayagreeonneedforapost-projectanalysisA

postprojectanalysisshallincludethesurveillanceoftheactivityandthe
determinationofanyadversetransboundaryimpact.Ifitappearsdiscover

ofeffectiveimpactorthreatenoftransboundaryimpact,thePartiesmust

consultonnecessarymeasurestoreduceoreliminatetheimpact(art.7).

3)BenefitsofEspoomechanism

Thereareseveral.Itprovideslegalframeworkfordiscussingplanned

developmentswithneighbouringstates.BeingaPartyobligesotherparties

tonotifyandconsultaboutplanneddevelopmentsontheirterritorythatare

likelytohaveasignificantadverseimpactonenvironment.Articlelgives

abroaddefinitionofenvironmentalimpact:anyeffectontheenvironment

includinghumanhealthandsafety,flora,fauna,soil,air,water,climate,

landscapeandhistoricalmonumentsorotherphysicalstructuresorthe

interactionamongthesefactors;italsoincludeseffectsonculturalheritage

orsocio-economicconditionsresultingfromalterationstothosefactors.

TheEspooprocedureandrequirementscanenhanceinternational

cooperation,includingawarenessofimportanceoftheenvironment,andso

helptopreventconflictbetweenstates.Anywaysovereigntyisretained

becausedecisionmakingprocessremainsincountrywherethedevelopment

isplanned,butthefreedomofdecisionsofthePartyoforiginiscarefully

controlledandobligestotakeintoaccountforeigncomments.

Confidentialityisrespected:notprejudicialtoindustrialandcommercial

secrecyornationalsecurityasmentionedinart.2-8.Abigadvantageof

Espooprocessisthatitgivestheopportunity,forenvironmentalpurpose,to
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improvetheprojectincludingbyidentificationofbetterprojectalternatives.

Theresultshouldbeabetterenvironmentalprotectionwithimpactsavoided

orreducedbyrevisingprojectdesign.Publicinformationandparticipation

isseriouslyorganisedinanondiscriminatorywaybecausetheopportunity

providedtothepublicoftheaffectedpartymustbeequivalenttothat

providedtothepublicofthePartyoforigin.

Thewayitworksisrathersatisfactorybecausetherewasabout10cases

peryearin2001andalmost100eachyearsince2010:aboutwindfarms,

crossborderinfrastructuresuchasrailwaysandroads,nuclearpowerplants

andwasterepositories,thermalpowerplants,powerlines,hydropower,oil

andgaspipelines,waterways,mining,chemicalplants,airports,ground

waterextraction.

4)TheKievProtocolonstrategicenvironmentalassessment(SEA)

ThisprotocoltotheEspooconventionwasadoptedandsigninKiev

(Ukraine)in2003.Itcameintoforcein2010with16parties.Nowthey

are26parties,lessthanforEspooconvention.Itscontentsissimilartoa

EuropeandirectiveonSEA(2001/42)andEuropeanUnionisaPartytothe

Kievprotocolsince2008.Itmustbementionedthatsinceitsadoptionin

2003theprotocolisnotaEuropeantreatybutisopentoallUnitedNations

membersbeingauniversaltreaty(art.23-3)astheEspooConvention.

TheobjectiveoftheprotocolonSEAistoprovideforahighlevelof

protectionoftheenvironmentthatmeansthatanyplansandprogrammes

reducingthelevelofprotectionwouldberegressiveandcontrarytothat

legalobjective.Environmentalconsiderationsshouldbetakenintoaccount

inthedevelopmentofplansandprogrammesasinstrumentspromoting

sustainabledevelopment.Averyspecificissuemuchmoredevelopedthan

intheEspooConventionisthepermanentreferencetohealthissue.The

Worldhealthorganizationplayedanactiveroleinthedraftingofthe

protocolacknowledgingthebenefitstothehealthandwellbeingofpresent

andfuturegenerationsthatwillfollowiftheneedtopredictandimprove

people'shealthistakenintoaccountaspartofSEA.Thatiswhyateach

mentionoftheword"environment"itisspecified"includinghealth".That

iswhyitcanbeconsideredthatthisprotocolisinrealityalegaldocument

dedicatedtohealthprotectionasintrinsicpartofenvironmentalprotection.

Environmentincludinghealthconsiderationmustbeincludedinthe

developmentofplansandprogramslistedinannexlandtoointhe
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preparationofpoliciesandlegislation.Forthatpurposetheirshouldbea
clear,transparentandeffectiveprocedureforSEAprovidingforpublic

participation.
Thispurposeimplementinabindinginternationalinstrumentprinciple

4and100ftheRioDeclarationonenvironmentanddevelopmentof1992.

AlltheprocedureusedforSEAaboutplansandprogrammesissimilar

totheEspooprocedurewhentheplanorprogrammeislikelytohavea

significanttransboundaryenvironmentaleffect:notification,consultations,

publicparticipation,andfinaldecision.
ButwhatisremarkableisthatinrealitythisKievprotocoldoesnot

applyonlytotransboundarysituationsbutappliestootoplansand

programmeswithouttransboundaryimpacts.Thereisonlyonearticleon
transboundaryissue(art.10).Article3togapplytoanynationalSEA

evenwithouttransboundaryeffects.Thefieldofapplicationconcerning

plansandprogrammesofart.4-1mentions"significantenvironmental,
includinghealth,effects"withoutmentioning"transboundary".

5)BenefitsofKievprotocolonSEA

Becauseoftherequirementofhighlevelofenvironmentalprotection,it

avoidsirreversibleandsevereeffects,safeguardprotectedareasandsites,

maintaincriticalhabitatsandimportantbiodiversityconservationareas.

Thereshouldbetooabetterplanningandprogrammingbyhelpingittobe

morefocused,rigorousandopentoalternatives,andtocoinsiderfullrange

ofpotentialeffectsandopportunitiesforachievingmoresustainableforms

ofdevelopment.SEAproducesamoreefficientdecision-makingenabling

environmentalissuestobetakenintoaccountconsistentlyatdifferentstages

orlevelsofdecisionmaking.Abetterandmoreconsistentdecision

makingatplanandprogrammelevel,leadstofewerappealsandless

discussionatoperationallevel.

SEAprocesspreventscostlymistakebyprovidingearlywarningsignals

aboutunsustainabledevelopmentoptions;itreducesriskofcostly

remediationofavoidableharmorcorrectiveactions,suchasrelocatingor

redesigningfacilities,itsavestimeandmoney.IngeneralSEA

strengthenedgovernancebyimprovinggoodgovernanceandpublictrustin

policy,planandprogrammesmakingthroughfosteringgreater
transparency;itallowsplannersanddecisionmakers,nationalaslocal,to

consideropinionofkeystakeholdersearlyinplanningprocess.
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FinallySEAenhancetransboundarycooperationprovidingan

importantnewareaofregionalcooperationtoaddressdifficultissues

concerningforexample,sharednaturalresourcesandtransboundary

pollution.

6)ThereviewofcomplianceoftheConventionandtheProtocol

ThereisacommontoolofreviewingcomplianceoftheEspoo

conventionandtheKievprotocolwiththesocalled"implementation

committee"whichisacompliancecommittee.

Compliancecommitteesarenowadayscommontoolsformonitoringthe

complianceofenvironmentalconventions.Itisanonjudicialprocess

generallyopentopublicclaimscomplementarytothereportingsystem.

Statesmustregularlyreporttothesecretariatoftheconventionsandthe

compliancecommitteesgetsinformationsthroughthesereportson

difficultiesorproblemsencounteredtoimplementtheconvention.

Sometimesanyinformationreceivedbythesecretariatorthecompliance

committeeallowaninquiryaboutviolationoftheconventionbyaParty.

Thefindingsofthecompliancecommitteeareonlyrecommendationswhich

thenmustbetakenintoaccountbytheconferenceoftheParties.Butitis

ausefulandeffectivesoftwaytoconvincestatestorespecttheconvention

andtoadaptitsnationallegislationtotherequirementoftheconvention.

SincetheMontrealprotocolonozonelayerof1987mostmultilateral

environmentalconventionshaveaspecificprovisionsettingupacompliance

committee,orifnot,thefirstmeetingofthepartiesdecidetocreatesucha

committeeasaspecificbodyoftheconvention.

TheimplementationcommitteelegalbasisisforEspooconvention

indirectthroughart.11-20ftheConvention:"thePartiesshallkeepunder

continuousreviewtheimplementationoftheConvention...".Thesecond

amendmenttotheConventionintroducedbydecisionIII/70f2004,new

article14bisprecisethecompliancemechanismalreadysetupand

functioningsinceadecisionofthesecondCOPin2001(decisionII/4and

decisionIII/20f2004)

"ThePartiesshallreviewcompliancewiththeprovisionsofthis

Conventiononthebasisofcomplianceprocedure,asanon-adversial

andassisted-orientedprocedureadoptedbythemeetingoftheParties.

Thereviewwillbebasedon,butnotlimitedtoregularreportingbythe
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Parties.ThemeetingofthePartiesshalldecideonthefrequencyof

regularreportingrequiredbythePartiesandtheinformationtobe

includedinthoseregularreports".

ThelegalbasisfortheKievprotocolcomplianceisadirectmentionin

theprotocolitselfwitharticle14para.6:adoptthemodalitiesforapplying

theprocedureforthereviewofcompliancewiththeConventiontothis

Protocol.

Thatiswhynowexistsonecommoncompliancecommitteeresponsible

forcompliancereviewforboththeConventionandtheProtocol.

TherearespecificproceduresandrulesforCommitteework:rulesof

procedure(MOPdecisionI/1),structureandfunctionsofthecommitteeand

procedureforthereviewofcompliance(MOPdecisionIII/2,appendix),
operatingrules(MOPdecisionsIV/2,annexIV,andMOPdecisionV/4,

annex).ForeachfilethereisacuratordesignedamongtheCommittee

memberswhopreparethefindingandrecommendations.

Howtheimplementationcommitteeintervene?Therearedifferent

waysofaction.Therecouldbea"submission"byastateaboutnon

compliancebyanotherstate,oraselfreferral.Itexpressesconcerns

aboutanotherParty'scompliancewithitsobligationsbackedupby

supportinginformation.Partywhosecomplianceisinquestionhas3

monthstoreply.Afterconsideration,includinghearingofParties,the

CommitteedraftsfindingsandrecommendationsforadoptionbyMeetingof

theParties.

AnotherwayofinterventionoftheimplementationCommitteeis
"committeeinitiative".Butitneedsbeforeinformationsgivencalled
"informationgathering".Thisinformationcomesfromthereviewof

implementationornationalreportsandcompletedquestionnaires,orit

comesfromothersourcesasNGOorthesecretariat.Butforinformation

toleadtoa"committeeinitiative",thefollowinghavetobetakeninto

accountbytheCommitteeinaccordancewithoperatingrule15,para.2:

thesourceoftheinformationisknownandnotanonymous,theinformation

relatestoactivitylistedinConvention'sappendixllikelytohavea

significantadversetransboundaryimpact,theinformationisthebasisfor

profoundsuspicionofnoncompliance,theinformationrelatesto
implementationofpreciseandquotedconventionprovisions,theCommittee

musthavetimeandresourcesavailableforexamination.Once,with



UJ'AKAL/A11γ ム'1《b1〃「γ.LAW1《 五W五'W」No.6Z(FLBRUARYZUI5)5/

informationgathering,theCommitteebecomesconvincedthattheremaybe

anissueofnoncompliance(profoundsuspicion),itwillbeginacommittee

initiative.Meanwhile,theCommitteerespectsconfidentialityof

informationpendingadecisiononwhethertobeginaCommitteeinitiative.

WhatarethefindingsoftheComplianceCommittee?Theyarenot

sanctionsbecausetheCommitteeisanassistance-orientedbodytohelp

Partiesforabetterandcompletecompliance.Todate,Committeehas

decidedonseveralfindingsofnoncomplianceforspecificprovisionsandhas

proposedspecificrecommendations.

7)Applicationtonuclearenergyrelatedactivities

Therehavebeenalargenumberofnuclearpowerplantsbuiltbefore

theEspooconventionenteredintoforcein1997.Atthattimetheir

constructionwasrarelysubjecttoenvironmentalimpactassessment.But

evenaftertheChernobylnucleardisaster,mainlyineasterncountries,new

projectswerepreparedtoplanconstructionofnuclearplants.Inthesame

time,manyolderexistingplantswerebeingdecommissionedastheyreach

theendoftheiroperationallife.Sometimesstatesandoperatorswantto

extendtheiroperationallife.Therearetoomanynewinterimorlongterm

repositoriesforspentnuclearfuelandradioactivewastes.Allthese

differentnuclearactivitiesarenowsubmittedtoEspooConventionbecause

radiationrespectsnoborder.ThatiswhytheimplementationCommittee

hasmanycasesrelatedtonuclearactivities.(seeGreenpeacebrochureon

applicationoftheEspooConventiontonuclearenergyrelatedactivities,by

JanHaverkamp,may2014).Itbecamesuchamainissuethatatthefifth

meetingofthePartiesin2011anotewaspresentedontheapplicationof

theConventiontonuclearenergy-relatedactivities.Itisnotaguidance

notebutonlyinformationontheissue(ECE/MP.EIA/2011/5,2April

2011).QuotingexamplesoftheapplicationoftheEspooConventionto

recentnuclearactivitiesitshowswhichprovisionsoftheConventionare

usedforandgivesillustrationsofsomegoodpractice.Alistofoperating

nuclearplantsandplantsunderconstructionintheUNECEmemberStates

waspresentedtotheworkinggrouponEIAin2010availableonthe

websiteathttp://www.unece.org/env/eia/meetings/wg_eia_13.htm).

Nuclearactivitiesarelistedinappendixltotheconventionand

submittedtoEIA:Item2includes"nuclearpowerstationsandothers

nuclearreactors"Item3specifies"installations...solelydesignedforthe
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productionorenrichmentofnuclearfuels,forthereprocessingofirradiated

nuclearfuelsorforthestorage,disposalandprocessingofradioactive

wastes".Theseitemshavebeenrevisedinthesecondamendmentofthe

ConventionadoptedindecisionIII/7:

Items2(b)identifies"nuclearpowerstationsandothernuclear

reactors,includingthedismantlingordecommissioningofsuchpower

stationsorreactors(exceptresearchinstallationsfortheproductionand

conversionoffissionableandfertilematerials,whosemaximumpowerdoes

notexceedlkilowattcontinuousthermalload"

Item3identifies:(a)installationsforthereprocessingofirradiated

nuclearfuel(b)installationsdesigned:fortheproductionorenrichmentof

nuclearfuel;fortheprocessingofirradiatednuclearfuelorhighlevel

radioactivewaste;forthefinaldisposalofirradiatednuclearfuel;solelyfor

thefinaldisposalofradioactivewaste;orsolelyforthestorage(plannedfir

morethan10years)ofirradiatednuclearfuelsorradioactivewastesina

differentsitethantheproductionsite".

HerearesomerecentillustrationsoffindingsbytheCompliance

Committeeonnuclearactivities.Accordingtotransparencyprincipleall

documentscanbereadinthewebsiteoftheConvention:www.unece.

org/env/eia,seebodies:ImplementationCommittee.

a)Aboutsubmissions

‐Azerbaidjanv .Armenia:afteracommunicationin2011from

AzerbaidjanaboutanArmeniannuclearplantinMetsamor,itwas

statedthattherewasdifficultiesofcommunicationbetweenthetwo

statesbecausetheyhadnodiplomaticrelations.TheCompliance

Committeeconsideredthatabsenceofdiplomaticrelationsdoesnot

preventtoapplytheEspooConventionusingothermodernmeansof

communication.The6thMeetingofthePartiesinGenevaonJune

2014endorsedfindingspreparedbytheComplianceCommitteethat

Armeniawasinnoncompliancewithitsobligationunderthearticle3

paragraphloftheConventiontonotifyAzerbaidjanasearlyas

possibleandnolaterthanwheninformingitsownpublic,withrespect

totheconstructionofthenuclearplantinMetsamor.Alsoendorses

thefindingoftheCommitteethatArmeniawasnotinnoncompliance

withart.3para.5and8,art.4para.2,art.5and60ftheConvention

consideringthat,totheextentthatthefinaldecisiononthe
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constructionofthenuclearplanthadnotyetbeentakenandtheworks

hadnotyetbeeninitiated,therewasstillthepossibilityforArmeniato

continuetheimplementationofthesubsequentstepsinthe

transboundaryEIAprocedure,andrequeststheimplementation

Committeetofollowup,andasappropriate,monitorthecase.(6th

MOP,decisionVI/2,para.45-46)

‐Lithuaniav/Belarus:Lithuaniainasubmissionin2011considered

thatBelaruswasininnoncompliancebecauseofaBelarusprojectofa

nuclearplantat30kmfromVilniusthecapitalofLithuania.

LithuaniaclaimwasaboutthecontentoftheEIAwithoutalternatives

andabouttheconsultationprocedurebetweenthetwostates.The

meetingofthePartiesendorsedmostoftheCommitteefindingsinthe

6thMOPofJune2014.ItconsideredthatBelarushasimprovedits

legalframeworkonEIAandthattherewerenogroundsforfinding

noncompliancewithart.2para.20ftheconventionrequiringtaking

necessarynationallegalmeasures.ButtheMOPconsideredthat

Belarusin2013wasinnoncompliancewithitsobligationsaboutpublic

participation,aboutthedistributionofEIAdocumentation,andabout

therequirementrelatedtothefinaldecision.ItrequestBelarusto

providetoLithuaniathefinaldecisionwiththereasonsand

considerationsonwhichitwasbased.ItrequesttoobothStatesto

continueconsultationsandexchangeofinformations,toagreeona

reasonabletimeframefortheconsultationperiod,toimprovelanguage

requirementofpublicconsultation,toconcludeabilateralagreement

fortheimplementationoftheConvention,toestablishapermanent

jointbodyonpostprojectanalysis(6thMOP,decisionVI/2,para.48

to64).

b)AfterCommitteeinitiative:

‐regardingUkraine:aftergatheringinformationfromanNGOin

2011abouttheextensionoflifetimeofthenuclearpowerplantRivne,

theImplementationCommitteetransformedtheinformationgathering

inCommitteeinitiativein2013.InitsfindingtheCommitte

consideredthatextensionoflifetimeofanuclearpowerplantwasa

"majorchange"subjecttotheprovisionsoftheConvention
.There

hasbeenalargecontroversyaboutthatbecausesomenuclearstatesdid

notwanttosubmittoEIAtheextensionoflifetimeconsideringthatit
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wasnotanewproposedactivity.FinallythemeetingoftheParties

endorsedthefindingsoftheCommitteeconsideringforthatspecific

case(andnotasanobiterdictum)thataftertheinitiallicencehas

expired,theextensionoflifetimeshouldbeconsideredasaproposed

activitysubjecttotheConvention.ConsequentlyUkrainewasinnon

compliancewithseveralprovisionsoftheconventionwithoutanyEIA

relatedtothatlifeextension(6thMOP,june2014,decisionVI/2,para.

68-71).

c)Informationgathering:

‐Afteraninformationreceivedin2011fromaRomanianNGOabout

adepositofnuclearwastesneartheborderofBulgaria,theCommittee

askedRomaniamorepreciseinformationsonalternativesontheEIA.

InDecember2013theCommitteeconsideredthattherewasnotnon

complianceandclosedthefile.

‐AfteraninformationreceivedfromaBelarusNGOin2012about

UkrainianprojectsoftwonewnuclearreactorsinKhmelnytska,

informationwasaskedtoUkraine.InterventioncamefromAustria,

Slovaquia,HungariaandPoland.Therehadbeennotificationby

Ukraineaboutthefuturenuclearpowerplant,butatdifferentdates.

Acontroversyexistedaboutthefinaldecision.FinallytheCommittee

consideredinFebruary2014thattherewasasuspicionofnon

complianceandopenedaCommitteeinitiativetofollowupthecase

withmoredata.

‐Afteraninformationreceivedfromagreenpartydeputyofthe

GermanParliamentin2013abouttheprojectofanuclearpowerplant

inUnitedKingdominHinkleypoint,theCommitteeclosedthe

informationandopenedaCommitteeinitiativein2014becausethere

hadbeennonotificationoftheprojecttoanyPartyandthatmeanta

suspicionofnoncompliance.Opinionwereaskedtoseveral

transfrontierPartiestoknowiftheyconsideredornottobelikely

affectedbytheprojectandiftheyaskedornotanotificationbyUK.

UKtribunalsconsideredthatEspooconventiondidnotapplyand

Europeancommissionaccordingtoart.370fEuratomtreaty

consideredapriorithattherewasnotanytransfrontierimpact.The

mainquestionwillbetoknowif,apriori,anynuclearplantislikelyto

causeasignificantadversetransboundaryimpactinsituationnotonlyof
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normalworking,butmainlyinsituationofadisaster,takinginto

account,westwindconditionsaboutradiationsmovingonairlong

distance.Theriskofanuclearaccidentcannotbeexcludedafter

ChernobylandFukushimaandthepreventionofdisasterriskreduction

isnowanobligationforStatesasacustomaryinternationallaw

obligationaccordingtotheInternationalLawCommissionofthe

UnitedNationsdraftarticlesonthe"protectionofpersonsintheevent

ofdisasters".

AccordingtodraftarticlesadoptedonfistreadinginMay2014(A/CN.

4/L.831,15May2014)inarticle11"Dutytoreducetheriskofdisasters"

"1
.EachStateshallreducetheriskofdisastersbytakingthenecessary

andappropriatemeasures,includingthroughlegislationandregulations,to

prevent,mitigate,andpreparefordisasters.

"2
.Disastersriskreductionmeasuresincludetheconductofrisk

assessments,thecollectionanddisseminationofriskandpastloss

information,andtheinstallationandoperationofearlywarningsystems"

ThatmeansthatStateshaveadutytoreduceriskofdisasterby

conductingriskassessmentnormallyincludedinEIAandbydisseminating

information.EspooConventionisoneofthemainpreventinginstrument

forreducingtheriskofdisasterintakingintoaccountanyeffectofthe

activity,herethenuclearplant,on"humanhealthandsafety"(art.1-vii).

TheEuropeanUnionDirective2011/920nimpactassessmentinannexe3

mentionsaboutthecharacteristicsofprojects1(f)"theriskofaccidents

havingregardinparticulartosubstancesortechnologiesused".The

appendixIIIoftheEspooConventionabout"(c)effects"requiresmention

ofeffectsofproposedactivitieswithparticularcomplexandpotentially

adverseeffects,includinggivingrisetoseriouseffectsonhumans".

Nuclearplantsactivityaresurelyactivitieswithseriousandcomplexeffects

onhumanhealth.Asstatedinthenotementionedof20110napplication

oftheConventiontonuclearenergyrelatedactivities

"Theinclusionofsevereaccidentsisofimportancesinceithaseffects

onthescopeoftheEIA,but,moreimportantly,itdirectlyrelatesto

thescopeoftheapplicationoftheConvention.Notcoveringsevere

accidentsmeansweakeningtheConventionanditgoals,especiallyin

thecontextofnuclearpowerplants".
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