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Lawandtranslation:thestoryof

Taniguchiv.KanPacificSaipan,Ltd.

ColinP.A.JONES

Thiscasearisesfromapersonalinjuryactionbroughtbypetitioner

KouichiTaniguchi,aprofessionalbaseballplayerinJapan,against

respondentKanPacificSaipan,Ltd.,theownerofaresortinthe

NorthernMarianaIslands.Petitionerwasinjuredwhenhislegbroke

throughawoodendeckduringatourofrespondent'sresortproperty.

Initially,petitionersaidthatheneedednomedicalattention,buttwo

weekslater,heinformedrespondentthathehadsufferedcuts,bruises,

andtornligamentsfromtheaccident.Duetotheseallegedinjuries,

heclaimeddamagesformedicalexpensesandforlostincomefrom

contractshewasunabletohonor1).

SobeginsthebriefrecitationoffactsinTaniguchiv.KanPacific

Saipan,Ltd.,anunimportant2012caseinwhichtheU.S.Supremecourt

devotedvaluabledockettimeandinstitutionalresourcestodecidingthe

seeminglytrivialissueofwhether"translator"meansthesamethingas
"interpreter"forpurposesof28U .S.C.ｧ1920.Thisstatutoryprovision

allowsafederaljudgetotaxthelosingpartyinacasewithcertainofthe

prevailingparty'scosts.Intheinterestsofavoidingneedlesssuspense,the
court'sanswerwas"no":interpretationcostsdonotincludetranslation

fees.

Thisarticleisnotabouttranslation,interpretingoreventheholdingof

thecase,whichisnotparticularlyinteresting.Ratheritisanattemptto

useanobscure,casetoillustratesomebasicfeaturesoftheAmericanlegal

system.Italsorepresentsanefforttoillustratesomeofthefascinating

*Professor,DoshishaLawSchool(Kyoto).Iwouldliketoexpressmygratitudeto
myfriendTimRobertsofDooleyRoberts&Fowler,LLP,counseltothe
defendant/appelleeinthecaseforinvolvingmeinthefirstplaceandforkindly
reviewingandcommentingonadraftofthismanuscriptandotherassistance.

1)Taniguchiv.KanPacificSaipan,Ltd.,132S.Ct.1997,182L.Ed.2d903,80USLW
4375(2012),132S.Ct.2000.
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thingsaboutacasethatcangetleftoutbythetimeitreachestheSupreme

Court.

BysheerchanceIwasinvolvedinthelitigationinanunusualway‐I

wasthetranslatorwhosefeeswereatissue2).Howevermydayjobisasan

American-trainedlawyerontheFacultyofaJapaneselawschool.Inthis

capacityIteachgraduateandundergraduatestudentsaboutAmericanlaw.

MostofthesestudentsareJapaneseandareexposedtothesubjectoflaw

primarilythroughtheJapaneselegalsystem.Despitebeinganobscure

caseoveraminorpointoflaw,Taniguchiv.KanPacifichasprovidedme

withavaluableresourceforexplainingthepeculiaritiesoftheAmerican

legalsystem.Furthermore,thefactsoftheTaniguchiv.KanPacificare

muchmoreinterestingthantheminimalistsketchpresentedinthecaseas

reported.Knowingtheseadditionalfactscanhelpstudentsappreciate

thecaseasastoryaboutalivingjudicialprocessthataffectedthelivesof

actualpeople,ratherthanthesimpleconclusionaboutthemeaningofa

wordinastatuteforwhichitwilllikelyberemembered(ifitisatall).

Thisarticlewillthusattempttobothfilloutthestorybehindthecasewhile

illustratingtheaspectsofitIconsiderparticularlynoteworthywhen

explainingitinacomparativelawcontext.Hopefullyitwillalsoillustrate

someofthecomplexitiesinvolvedinlitigatingeventhesimplestofcross-

bordercases.

Thefactsofthecaseandwhytheydidn'tmatter

LetusstartwiththeSupremeCourt'srecitationofthefactsquotedat

theopeningofthisarticle.Theyareverysimilartotheonegiveninthe

20110pinionoftheNinthCircuitCourtofAppeals

DuringatourofpropertyownedbyKanPacific,Taniguchi,a

professionalbaseballplayerinJapan,fellthroughawoodendeck.

Immediatelyaftertheaccident,Taniguchistatedthathedidnotneed

medicalattention.

Twoweeksaftertheincident,TaniguchiinformedKanPacificthathe

hadsustainedvariouscuts,bruises,andtornligamentsfromthefall.

Asaresultoftheseinjuries,Taniguchiallegedlyincurredvarious

medical,hospital,andrehabilitativeexpensesandwascompelledto

2)Don'tworry;Iwaspaidlongbeforeanycourtdecidedanythingabouttheissueof

COStS.
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cancelcontractualobligations,resultinginalossofincome3).

Bothdescriptionsareinterestinginthattheyarewrongaboutavery

basicfact.AtthetimeoftheaccidentTaniguchiwasnotaprofessional

baseballplayerinJapan(oranywhere).Rather,hewasanex_professional

baseballplayer,havingretiredfromthegamein2002,afactthatwas

disclosedonTaniguchi'sJapaneseblogatthetime(ithassincebeen

deactivated)andinEnglishnewspaperarticles(thoughitisunlikelythat

anyoneintheupperlevelsofthejudiciarywasaregularreaderofthe

SaipanTriわune)4).Moreimportantly,Taniguchi'sstatusasaformer

professionalbaseballplayerwouldhavebeenabundantlyclearfromreading

thevarioussubmissionsmadebythepartiestothecase.

Thismayseemaminorthingtoquibbleabout.Yetbyreferringto

Taniguchiasa"pro,"bothopinionsprobablygivethereaderamistaken

impressionabouttheamountofdamagestowhichhemighthavebeen

entitled.Sincethemonetaryvalueofdamagesisoftenoneofthemost

importantfactualissuesinacauseofactionfornegligence,thefailureto

describeTaniguchi'sprofessionalstatusaccuratelyisnotacompletelytrivial

omission.

Furthermore,bothrecitationsofthefactslikelygivetheimpressionthat

Taniguchibothsufferedthefulleffectsofhisinjuriesandbroughtaformal

claimalmostimmediatelyaftertheaccident‐thathehadaverybusy"two

weeksaftertheincident."Thiswasnotthecase:althoughTaniguchi's

accidenthappenedonNovember60f2006,hisfirstformalclaimthrougha

lawyerdidnotoccuruntilovertwomonthslater.ItwasnotuntilFebruary

11,2008thatheactuallycommencedlitigationbyfilingacomplaintwiththe

U.S.DistrictCourtfortheNorthernMarianaIslandsalleginginjuries

resultingfromKanPacific'snegligenceandseekingdamagesforpainand

3)Taniguchiv.KanPacificSaipan,Ltd.633F.3d1218(C.A.9(N.MarianaIslands),

2011),at1219;vacated:Taniguchiv.KanPacificSaipanLtd.,688F.3d984(C.A.9,

2012).

4)BradE.Ruszala,Kidsgettipsfromformerpro,in:SAIPANTRIBUNE(July26,

2006),athttp://www.saipantribune.com/newsstory.aspx?cat=2&newslD=59674;Brad

E.Ruszala,Baseballclinicthisafternoon,in:SAIPANTRIBUNE(Aug.8,2006),at:

http://www.saipantribune.com/newsstory.aspx?cat=2&newslD=60031("Afterspending

10yearsplayingproballinboththeJapaneseandAmericanmajorleagues,Koichi

Taniguchihassinceretired,buttodayheisbringinghiswealthofexperiencetothe

youngstersofSaipan."Emphasisadded).
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sufferingandlostincome,compensationformedicalexpensesandpunitive

damages5).

Thatthenation'shighestcourt,letalonetheCourtofAppealsforthe

gthCircuitcouldbeso...sloppywiththefactsofthecasemaybea

surprise.Yetitreflectsabasicrealityofthecase:beingaboutapointof

law‐themeaningofwordsinastatute‐thefactsprobablydidnotmatter

verymuch.WhiletheNinthCircuitdealtwithoneotherpointoflaw,all

theSupremeCourtneededtodowasdecidewhether"translator"meantthe

sameas"interpreter"under28U.S.C.ｧ1920.Forpurposesofmakingthis

determinationitwasirrelevantwhetherTaniguchiwasstillaprofessional

baseballplayer,thelengthoftimebetweeninjuryandclaimandindeed,

whetherhewasactuallyinjuredatall‐afactualallegationthatwasnever

adjudicated.

TheprecedingexplanationisprobablyblindinglyobvioustoAmerican

lawstudentsandlawyers.YetitmaynotbetostudentsinJapanorother

countrieswheretheabsenceofajurysystemmeanstheneedtoseparate

factualissuesfromlegalonesisnotsoimportantforproceduralpurposes.

Japanesetrialcourtjudgmentscanbequitetedioustoreadbecausethey

containextensivefindingsoffacts.ButJapandoesnothaveaciviljury

system,soformalfactfindingispartofthecourt'sjob.Thesameistrueof

courtsatthefirstlevelofappeals;JapaneseHighCourtscanhearnew

evidence,entertainnewlegalandfactualarguments,andconductadenovo

reviewofvirtuallyallaspectsofthelowercourt'sdecision.Nothavinga

jurysystemmeansthattherearenoconstitutionalissueswithanappellate

courtjudgeinterveninginthefactfindingofalowercourt,somethingthat

wouldviolatetheSixthAmendmenttotheU.S.Constitution.

InTaniguchiv.KanPacific,however,thefacts‐particularlythe

salientfactsofnegligenceanddamages‐wereneverreallyatissueonce

thecasemovedtotheappellatestage.Asweshallsee,Taniguchi'scounsel

attemptedtomakenewevidentiaryclaimsonappealbutwasunsuccessful.

Infacttherewaslittlefact-findingattheDistrictCourt,whichonDecember

22,2008grantedthedefendant'smotionforcross-summaryjudgment.The

followingdayitissuedanadditionalorderclosingthecasefileonthe

groundsthatajudgmentonthemeritsofthecasehavingbeenissued,all

5)ComplaintandSummonsat3,CivilActionNo.08-0008(D.C.N.M.1.,Feb.11,

Zoos.
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mattersbeforethecourthavingbeenresolved.Infact,thecasefile

actuallyhadtobere-openedinordertoconsiderthedispositionthat

resultedinthecasegoingtotheSupremeCourt‐thedefendant'smotion

forabillofcosts,demandingthatTaniguchibeorderedtoreimburseKan

Pacificformytranslationfeeandcertainotherexpenses.

SummaryJudgment

Inmyexperiencesummaryjudgmentisoneofthemostdifficult

featuresoftheAmericansystemtoexplaintoJapanesestudents.Thisis

becausesummaryjudgmentisoftenlinkedtowhatdoesn'thappenifa

motionforoneisgranted:ajurytrial.AlthoughJapandoesnothavea

civiljurysystemmystudentsareusuallyabletograsphowajurytrial

works.MosthavewatchedenoughoftheAmericanlegally-themedmovies

andtelevisionshowsthatareshowninJapantohavebecomeacquainted

withthebasicconcepts.Furthermore,sinceJapanadoptedajury-like"lay

judge"systemforuseinseriouscriminaltrialsstartingfrom2009,civic

participationincourtproceedingshasbeenasubjectofgreatpopular

interestinrecentyears6).Agroupofcitizensparticipatinginfact一 且ndingis

thusnotanalienconcept.

Whatmaybedifficulttoappreciate,however,isthenumerouswaysin

whichtheunderlyingassumptionthattherewillbeajurytrialshapes

thestructureofthejudicialprocessintheUnitedStates,eventhoughin

thegreatmajorityofcasessuchatrialnevertakesplace.Theneedto

separatefactualissuesfromlegalones,tohaveabaroquesystemof

evaluatingandpossiblyexcludingevidencebeforeitcanbeseenorheardby

jurors,andtohaveconcentratedproceedingssothejurycanbesenthome

assoonaspossible;thesearenotnecessaryinasystemthatdoesnotrely

onfuries.

Japanesejudgesarecareerprofessionalswhocanbeexpectedtofairly

anddispassionatelyevaluatetheevidence.IntheJapanesesystemthereis

lessneedtofightoverwhatevidencecanbeused,andthejudgeswillseeit

eveniftheydecidenottouseit.Withoutajurythereisnoneedtohave

proceedingsinasingleconcentratedtrialandnoneedtosortoutvarious

6)See,e.9.SetsukoKamiyama,Firstlay/Iitrialkicksρ ∬inTokyo,THEJAPAN

TIMES(Aug.4,2009),http:〃www.japantimes.co.jp/news12009/081041national/first-lay-

judge-trial-kicks-off-in-tokyo/#.Ujg2DOgCjlU.
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issuesbeforethetrialstarts.AJapaneseciviltrialcanbeheldoncea

monthforaslongasittakes,withnewevidenceandclaimsbeing

introducedalongtheway.Moreover,sinceJapanesejudgeshearingatrial

willdecideonbothissuesoffactandlaw,thereislessneedtodistinguish

betweenthetwoasthereisintheAmericansystemwherejudgesdecide

lawandjuriesdecidefacts.Thereisthusnoneedforaproceduraltool

suchassummaryjudgmentthroughwhichajudgedecidesthatasamatter

oflawthereisnoneedtohaveatrialaboutthefactsandthatasaresultit

wouldbeawasteoftimeandresourcestoempanelajury(becausethere

wouldbenothingforittodo).

Mystudentsareoftensurprisedtolearnthatmost"caselaw"inthe

Americansystemisderivednotfromtheconclusiveresultsoftrials(i.e.,

whethertheplaintiffwinsorloses),butfromsummaryjudgments,directed

verdicts,juryinstructions,rulingsonevidenceandotherdispositionsin

whichajudgemakesadeterminationaboutwhatthelawmeansorhowit

shouldbeapplied.Theyareusuallyevenmoresurprisedtolearnthatthe

mostfamousAmericancase(sometimestheonlyAmericancase)theyhave

heardof‐"theonewherethatladyspilledhotcoffeeonherselfata

McDonald'sandgotamilliondollars"‐cannotbefoundinanyofthe

publishedcasereporterspreciselybecauseithasnovalueaslaw;itwas

"just"ajuryverdict'
.Bycontrast,motionsforjudgmentgeneratecase

lawbecausetheyinvolveajudgedecidingwhatthelawis,andthatbased

onthatonepartyshouldloseregardlessofthefacts.Suchdeterminations

arepotentiallyapplicableinothercaseswhereasfindingsoffactusuallyare

not.

ToapplythisabstractexplanationmoreclinicallytoTaniguchiv.Kan

Pacific,FederalRuleofCivilProcedure56(a)statesthatapartyisentitled

toamotionforsummaryjudgmentiftheyareabletodemonstratetothe

courtthat"thereisnogenuinedisputeastoanymaterialfactandthemovant

isentitledtojudgmentasamatteroflaw."WhenDistrictCourtJudgeAlex

MunsongrantedKanPacific'smotionforsummaryjudgment,hewas

makingadecisionthatevenifajuryfoundallthefactstobejustas

Taniguchiassertedthem,asamatteroflawtheywouldhavetoreturna

7)StellaLiebeckv.McDonald'sRestaurants,P.T.S.,Inc.andMcDonald's

International,Inc.,1994ExtraLEXIS23(BernalilloCounty,N.M.Dist.Ct.1994),

1995WL360309(BernalilloCounty,N.M.Dist.Ct.1994).
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verdictinfavorofKanPacific.Itwouldthusbepointlesstoevenhavea

jurytrial.

Havinglostonsummaryjudgment(forverygoodreasons,asweshall

see),whatweredoubtlessthemostimportantaspectsofthecaseto

Taniguchi‐KanPacific'spossiblenegligenceandthevalueofhis

damages‐ceasedtobeissuesforthecourtsystem.Taniguchilostanddid

sodecisivelyatthedistrictcourtlevel.

Where(andwhat)isSaipan,andwhyFederalCourt?

Havingexplainedthatthegrantofsummaryjudgmentwasbasedona

determinationthatTaniguchimustloseasamatteroflaw,thenextlogical

stepwouldbetolookatthelawsofnegligenceinSaipan.Thiswillfollow

shortly,butashortdetourisprobablynecessaryinordertoconsiderthe

geographicalcontextofthecase.

SaipanisthelargestandmostpopulatedislandoftheCommonwealth

oftheNorthernMarianaIslands(the"CNMI").Whilesharingthesame

culturalrootsastheneighboringU.S.territoryofGuam,theCNMIhas

followedamuchmoretorturedroutetoU.S.sovereignty,goingfrompart

oftheSpanishempiretoaGermanpossessiontopartofJapan'scolonial

empiretooneoftheU.S.-administeredTrustTerritoryofthePacifictoits

currentstatusasacommonwealthinpoliticalunionwiththeUnitedStates.

In1944Saipanwasthesiteofoneofthebloodieramphibiouscampaignsin

thePacifictheaterofWorldWarIIandwasoneofthefirstPacificislands

invadedbyU.S.forcesthathadasignificantJapanesecivilianpopulation.

Someofthesefamouslycommittedsuicidebyjumpingoffacliffintothe

ocean.Thatcliffisnowaverymovingtouristattractionknownas"Banzai

Cliff."

TheCNMIbecameaU.S.territorythroughtheCovenanttoEstablish

aCommonwealthoftheNorthernMarianaIslandsinPoliticalUnionwith

theUnitedStatesofAmerica(commonlycalledthe"Covenant").The

Covenantcameintoforcein1978andiscodifiedaspartoffederallawat48

U.S.C.ｧ1801et.seq.

ThestatusofterritoriesliketheCNMIisanotheroneofthosesubjects

thatcancomplicateanexplanationoftheAmericanlegalsystemsincethey

arenotstates,yetexistwithinafederalsystemunderaconstitutiondevoted

almostexclusivelytodefiningtherelationshipbetweenthestatesandthe

federalgovernment.InfactCNMIandtheothernon-stateterritoriesexist
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inafascinatingandesotericuniverseofAmericanlawknownas"territorial

law."Theeasiestwaytomakestudentsunderstandtheissuesinvolvedin

thisareaofAmericanlawmaybetohavethemtoreadtheU.S.

Constitutionandeverytimetheyseetheword"state"ask"whatifyouare

notastate(orinone)?"

Eventhoughinaconstitutionalsenseterritoriesarefundamentally

differentthanstates,inpracticethelegalsystemdoesitsbesttotreatthem

thesame.JustasinanystatethereisaU.S.DistrictCourtonSaipanin

theCNMI.ForanumberofreasonsitisactuallydifferentfromaDistrict

Courtinastateinanumberofimportantrespects8).Theonlythingthat

mattersforpurposesofthisarticle,however,isthatTaniguchifiledhissuit

infederalcourt,ratherthantheCommonwealthSuperiorCourt,the"local"

courtsystemintheCNMI.ThecomplexityoftheU.S.judicialsystemis

anotherareathatitissometimesastruggletogetmystudentsto

understand.Havingstatecourtsthatinterpretandapplystatelawand

federalcourtsthatinterpretandapplyfederallawandthefederal

constitutioniseasyenoughtograsp.Asisthefactthatjustaswiththe

federallegislature,federalcourtshaveonlythelimitedjurisdictiongranted

tothembytheConstitution.Diversityjurisdiction,theabilityoffederal

courtstohearcasesthatwouldotherwisebeinstatecourtsimplybecauseof

theresidency(orincorporation)ofthepartiesismoredifficulttofollow.I

finditoftenhelpstoexplainthepossibilityofstatejudgesfavoringcitizens

fromtheirstateattheexpenseofoutsiders9).StudentsstarttonodwhenI

tellthemhowmanystates(andterritories)haveelectedjudgesoratleast

judgeswhoafteraninitialappointmentmustbevettedinaretention

8)Amongotherthings,giventheCNMI'ssmallpopulation,thecourtonlyhasasingle

judgeandperformsallofthefunctionsofwhatinstatefederaljudicialdistrictswould

bedifferentcourts:adistrictcourt,abankruptcycourtandataxcourt.Also,the

federaljudgeintheCNMIfederaldistrictcourtapparentlydoesnotexercisethe

judicialpoweroftheUnitedStates,asheisappointedforonlyatenyeartermrather

than"forgoodbehavior"asrequiredbyArticleIIIoftheU.S.Constitution.48USC

ｧ1821.

9)Interestingly,thelegalsystemoffeudalJapaninthe18thand19thcenturies

reportedlyhadacomparablesystem,withthecourtsofeachfiefdomtryingcases

involvingonlypartieswhoweresubjectsofthedomain'slord,andthecourtsofthe

Shogunate(thenationalfeudaloverlord)hearingcasesbetweensubjectsofdifferent

domains.HIROSHIASAKOET.AL.EDS,NINONHOSEISHI[Historyofthe7apanese

LegalSystem](2010),222-223.
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electiontocontinueinjudicialofficel°>

Suchdigressionsaside,Taniguchiwasinfederalcourtbecausehemet

thestatutoryrequirementsforbringingsuitinafederalcourtly.Hewasa

citizenandresidentofaforeignnation(Japan)andhewassuingacompany

incorporatedintheCNMIforanamountinexcessoftheminimum

statutorythresholdnecessaryforafederalcourttoexercisediversity

jurisdictionoveracasethatwouldotherwisegotoalocalcourt:$75,0001z>.

ThevenuewasinSaipanbecausethatiswheretheaccidenttookplaceand

wherethedefendantKanPacifichaditscorporatedomicile.

Tortlaw,receptionstatutesandtheRestatements

Theotherthorninexplainingdiversityjurisdictionisthatwhenit

applies,federalcourtsmayinterpretandapplythelawoftheapplicable

state(orterritory).Supposedly"superior"federalcourtsapplyingstate

law‐beingboundbyit‐isaconceptthatisunderstandablyconfusing

tothoseunfamiliarwiththequirksofourfederalsystem.Soisthenotion

thatwhilestatecourtsareableto"make"commonlaw,particularlyin

thoseareasofAnglo-Americanlawsuchastortorcontractthathave

developedprimarilyintheformofcaselaw,federalcourtsareeffectively

prohibitedfrommakingnewrulesofcommonlaw,atleastindiversity

10)ThisisthecaseforjudgesintheCommonwealthSuperiorCourt,whoafter

appointmenttoaninitialtermof6yearsmustbeapprovedbyvotersinaretention

election.SeeNorthernMarianasIslandsJudiciarywebsiteat:http://www.justice.

gov.mp/superiorcourt.aspx.

11)TheCNMIdistrictcourtexercisesdiversityjurisdictionthroughaspecificgrant

containedin48U.S.C.ｧ1822(a).NotethattheConstitutionlimitsthejurisdiction

offederalcourtsto,interalia,controversiesbetweencitizensofastate"andforeign

states,citizensorsubjects"andthislimitationisreflectedinsimilarlanguage

containedinｧ1822(a).Havingbeenincorporatedinaterritory,however,Kan

Pacificwasnotastate,meaningthedisputebetweenTaniguchiandKanPacificwas

betweenaforeigncitizenandacitizen,butnota"citizenofastate".Thisapparent

constitutionaldefectisremediedbyｧ1822(e)whichprovides:"Theword`States',as

usedinthissection,includestheTerritories,theDistrictofColumbia,andthe

CommonwealthofPuertoRico."Howafederalstatutecanbeusedtoexpandthe

scopeofdiversityjurisdictiontoincludesuitsinvolvingapartywhoisnotacitizenof

eitherastateoraforeigncountry,withouteffectivelybeingastatutoryexpansionof

theconstitutionally-limitedjurisdictionoffederalcourtsremainsamysterytome.

SeeMarburyv.Madison,5U.S.137(1803).

12)28USCｧ1332.
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cases13).Confusingornot,thefactisthatthereisnofederalgenerallawof

negligenceforadistrictcourttoapply.SoinTaniguchi'scase,thelawthat

wasappliedbythedistrictcourtwasthetortlawoftheCNMI.

Asanyfirstyearlawstudentknows,Americantortlawisrooted

deeplyincaselaw,includinghoaryoldEnglishprecedentsfromcenturies

ago.YettheEnglishcommonlawwasalwaysthat‐English.Foritto

becomethelawofothersovereignstates‐forpeoplewhowerenot

English‐requiredsomesortoflegislativeaction.Thus,justasisthecase

forcommonlawcountriessuchasSingaporeorAustralia,Americanstates

have"receptionstatutes"thatadopttheEnglishcommonlaw(andinsome

casesBritishactsofparliament)asthelawofthatjurisdiction14>

Dependinguponthetimingandcircumstancesunderwhichastatejoined

theUnion,thenatureofthereceptionstatutemaychange.Forexample,

Virginia‐oneoftheoriginal13coloniesthatbecametheUnited

States‐hasastatutethat(amongotherthings)"preserves""[t]herightand

benefitofallwrits,remedialandjudicial,givenbyanystatuteoractof

Parliament,madeinaidofthecommonlawpriortothefourthyearofthe

reignofJamestheFirst"!15)Bycontrast,thereceptionstatuteofHawaii,

whichjoinedtheunionasastatealmosttwocenturieslater,adopts"the

commonlawofEngland,asascertainedbyEnglishandAmerican

decisions",aformulationthatreflectstheislands'historyasanindependent

kingdomhavinggreataffinitytoGreatBritainbeforebecomingastate16>

Althoughthestartingpointmaybesimilarformoststates‐a

receptionstatuteadoptingsomeversionof"thecommonlaw",whatisthe

commonlaw?Withthecourtsofeachstatedevelopingtheirownrules

aboutbasicareasoflawsuchascontract,tortandproperty,itrendersthe

subjectsverydifficulttodiscussexceptingeneralities.Itmakesitvery

easyformetoansweringquestionsfromstudentsandcolleaguesabout

"Americantortlaw"(forexample)
,because"itvariesbystate"isusuallya

correct,albeitevasive,response.

However,thankstotheeffortsoftheAmericanLawInstitute,itis

possibletopointpeopletoasystematic,well-organizeddescriptionof"the

13)ErieRailroadCo.v.Tompkins,304U.S.64(1938).

14)E.g.,AustralianCourtsActof1828,9Geo4c83,sec.24(Austl);Applicationof

EnglishLawAct,Act350f1993(Singapore).

15)VaCODEtit.1-201,202.

16)Haw.CODEｧ1-1.
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commonlaw"asitexistsintheUnitedStates‐theRestatements.The

RestatementsareyetanotherfeatureoftheAmericanlegalsystemthatis

verydifficulttoexplain.Theyaredraftedinthesameformatasstatutes

buttheyarenotstatutes.Theyreflecttheprinciplesenunciatedin

importantprecedentsbutarenotprecedential.Theydescribethecommon

lawasitprobablyappliesinmostofthestates,butarenotanindicatorof

howthelawmightactuallybeinanyparticularstate.TheRestatements

areauthoritativetoalmosteveryonebutbindingonalmostnoone.They

arecitedinlawreviewarticlesandcourtopinionsasthoughtheywerelaw,

buttheyarenotquitelaw.Itisveryconfusing.

Havingexplained‐triedtoexplain‐tostudentswhattheRestate-

mentsareandarenot,thattheyareindicativeofAmericancommonlaw

butnotlaw,toexplainthelawthatappliedinTaniguchiv.KanPacificI

havetobacktrack.IhavetoexplainthatintheCNMItheRestatements

actuallyarelaw.Thisisbecausetheterritory'sreceptionstatuteadoptsnot

Englishlaw,but"therulesofcommonlaw,asexpressedintherestatements

ofthelawapprovedbytheAmericanLawInstitute,"absentstatutorylaw

orcustomarylawstothecontrary17).Thisreceptionstatuteharksbackto

thedayswhentheNorthernMarianaIslandswerepartoftheUS-

administeredTrustTerritoryofthePacific,andissimilartostatutespassed

byotherMicronesianjurisdictions18).SincetheRestatementsareexpressed

inastatutoryformat,onecouldsaythattheCNMIadoptedthecommon

lawbypassingastatutethatmadethemstatutory!

Whilethisterritorialcaveatabouttheirnaturemakestheexplanationof

theRestatementsevenmoreconfusing,theirstatusasthelawoftheCNMI

makesitveryeasytoidentifythe"lawofnegligence"thatappliedto

Taniguchi'stortclaim.Italsomakesitveryeasytoexplainwhyheloston

thisclaimthroughthegrantofamotionforsummaryjudgment.

Accordingtoｧ3430ftheRestatement2dofTorts

[A]possessoroflandissubjecttoliabilityforphysicalharmcausedto

hisinviteesbyaconditiononthelandif,butonlyif,he(a)knowsor

17)CNMICODEtit.7ｧ3401.

18)FederatedStatesofMicronesia:FSMCODE,tit.1,TheRepublicofPalau,1PNCA

ｧ303.TheU.S.VirginIslands,acquiredin1917fromDenmark(anon-commonlaw

nation),alsobecameacommonlawjurisdictioninpartthroughtheadoptionofa

similarreceptionsstatute.V.1.CODEtit.1ｧ4.



う4ムawandtranslation:thestory(サ1伽Zg配C加V.K侃FαC卯C占 碗 フan,ムtd.

bytheexerciseofreasonablecarewoulddiscoverthecondition,and

shouldrealizethatitinvolvesanunreasonableriskofharmtosuch

invitees,and(b)shouldexpectthattheywillnotdiscoverorrealizethe

dangerorwillfailtoprotectthemselvesagainstit,and(c)failsto

exercisereasonablecaretoprotectthemagainstdanger.

Thisisthe"law"onwhichTaniguchi'sclaimagainstKanPacificwas

based.Putsimply,Taniguchineededtoestablishthathehadsuffered

injuriesthatwerecausedbyadangerousconditiononKanPacific'sproperty

andthattheywereorshouldhavebeenawareofthedanger‐aformof

negligence.Towinattrial,Tanigucihiwouldneedtohaveproffered,inter

alia,evidenceofeachoftheelementsofｧ343,andajurywouldhavehad

todecidethatsuchevidencewassufficient.

UnfortunatelyTaniguchineverprofferedanyevidenceofKanPacific's

negligence:evidenceeitherthatKanPacificreasonablyshouldhaveknown

aboutthedangerousconditionofthedeckorfailedtoexercisereasonable

caretoprotecthimfromdanger.Therebeingnoevidenceofnegligenceto

evaluate,therewasnowayalloftheelementsofacauseofactionfor

negligencecouldhavebeenestablishedoftrial.Eveniftherehadbeena

trialthejudgewouldprobablyhavebeencompelledtogiveinstructionsto

thejurydirectingthemtodeliveraverdictinKanPacific'sfavorbecause

thatwaswhatthelawrequired.

Whileitwasnotthejobofthejudgetoevaluatetheevidence,hedid

needtodecidewhetherajurytrialwouldbeawasteoftime.

Furthermore,KanPacificfortheirpartdidintroduceevidencethatit

exercisedreasonablecarepriortotheaccident(weeklyinspections,

repaintingeverysixmonths)andthattherehadneverbeenanycomplaints

aboutunsafeconditions,supportingtheirassertionthattherewasan

absenceofevidencetosupportTaniguchi'scase.Thisiswhyhelostat

summaryjudgment‐he"failedtofulfillhisburdentocreateagenuine

issuefortrial19>"

Manywhoreadthebriefrecitationsofthefactsgivenabovemaybe

instinctivelysurprisedbythisresult.AsapayingguestattheirresortKan

PacificdidoweTaniguchiadutyofcare.Sincehedidhaveanaccidenton

theirpropertyitiseasytoassumethattherewassomesortofnegligence.

19)OrdergrantingDefendant'sMotionforCross-SummaryJudgmentat4,CivilAction

No.08-0008(D.C.N.M.1.,Dec.22,2008).
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Thatcertainlyseemstohavebeentheplaintiff'sassumption.Asnotedby

thetrialcourt"[p]laintiffseeminglyreliesontheundisputedfactthatthe

breakhappenedasevidenceoftheunreasonableconditionandDefendant's

failuretoadequatelyprotectPlaintiff20)."ButtoparaphraseFreud's

famousquoteaboutcigars,sometimesanaccidentisjustanaccident.

Everyoneisnotsomeone'sfault.

ArguablyTaniguchiwasunabletopresentanyevidenceofnegligence

becausetherewasnone.Taniguchi'scounselmadejustsuchanargument,

tryingtobolsteritwithamotionforsanctionsagainstKanPacificonthe

theorythatthecompanywasguiltyofspoliationofevidence‐discarding

thebrokenpiecesofthedeckafteritwasrepaired.Thisargumentcame

lateinthegameandwassupportedbylittlemorethanassertions.Inany

caseitwasprobablynotreasonabletoexpectKanPacifictohavepreserved

whatlittleevidencetheremighthavebeen.Inadeclarationsubmittedby

KanPacific'scounsel,theassistantgeneralmanageroftheresortstatedthat

hewouldbeabletotestifythat

IwasawitnesstoMr.Taniguchi'saccidentonNovember6,2006.Mr.

Taniguchisaidhewasfine.Hesaidhedidnotneedtogotothe

doctors.Weapologized,heacceptedourapology,andheleft.

Japanesepeoplehardlyeversueovermatterslikethis,especiallywhen

theyarenothurt21>.

Taniguchididnotallegeanyinjuriesresultingfromtheaccidentuntil

twoweekslateronasubsequenttriptoSaipan.Hedidnotcommunicate

formallywithKanPacificthroughhislawyeruntilJanuary220fthe

followingyearanddidnotfilehiscomplaintwiththecourtuntilayear

later.Itishardlysurprisingthatthecompanydidnotholdontothebroken

bitsofwoodafterthedeckwasrepaired.

TheMissingLink:ResIpsaLoquitur

Firstyearlawstudentswhohavereadthisfarhavelikely(hopefully1)

realizedthatTaniguchi'slackofevidencemighthavebeenremediedby

assertingresipsaloquitur.Thisisthedoctrinethatholdsthatifthe

20)Id.at3.

21)DeclarationofMamoruWatanabe,datedDec.9,2008,filedwithDefendant's

OppositiontoPlaintiff'sMotionforSanctions,CivilActionNo.08-0008

(D.C.N.M.L,Dec.18,2008).
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accidentisofatypethatonlyoccursastheresultofnegligenceandthe

accident-causinginstrumentalitywasunderthecontrolofthedefendant,the

burdenofproofshiftstothedefendant,whomustthenprovehewasnot

negligent22).WhetherTaniguchi'saccidentwasofatypewhereresipsa

loquiturmightapplyweshallneverknow:itwasneverasserteduntil

appeal,bywhichtimeitwastoolate.

HereImustspeculate.Althoughtheissueofresipsaloquiturnever

featuredinthecaseforbutabriefmomentwhenitwasrejectedinan

unpublishedmemorandumopinionbytheCourtofAppeals,Isuspectthat

thedoctrinewastheprincipalmotivationforTaniguchi'slawyerinfilingan

appeal.Onthissubjectmorewillfollow.

Damagesanddiscoveriesduringdiscovery

Haditgoneanywhere,oneoftheotherkeyfactualissuesin

Taniguchi'scasewouldhavebeenthedamageshesufferedandwhatthey

wereworthfinancially.Onthiselementofthecauseofaction,Taniguchi

didprofferevidence.Asalreadyexplained,withoutevidenceofnegligence

theissueofdamageswasprobablymoot.However,sinceitwasthe

evidencerelatingtodamagesthatresultedinthecasemakingituptothe

SupremeCourtthesubjectrequiressomeattention.

InhiscomplaintTaniguchisoughtavarietyofdamages.These

includedpunitivedamages,anotherfeatureoftheAmericanlegalsystem

thatrequiressomeexplainingtostudentsinJapanwherenotonlydoesthe

lawnotprovideforsuchdamagesbutthenation'shighestcourthasfound

themtoviolatepublicpolicywhenaskedtoenforceAmericancourtorders

providingforthem23).HoweveritishardtobelieveTaniguchi'slawyer

demandforpunitivedamageswasanythingmorethanathreataimedat

leveragingasettlement;thelawoftheCNMI(theRestatement2d,ｧ908)

22)AccordingtotheRestatement

a.Itmaybeinferredthatharmsufferedbytheplaintiffiscausedbynegligenceofthe

defendantwhen:(a)theeventisofakindwhichordinarilydoesnotoccurinthe

absenceofnegligence;(b)otherresponsiblecauses,includingtheconductofthe

plaintiffandthirdpersons,aresufficientlyeliminatedbytheevidence;and(c)the

indicatednegligenceiswithinthescopeofthedefendant'sdutytoplaintiff.

b.RESTATEMENT(SECOND)OFTORTS,ｧ328D(1).

23)See,e.g.,RecognitionandEnforcementofForeignJudgmentsRegardingBusiness

ActivitiesonKyushuUniversity'sTransparencyofJapaneseLawProject,at;

http://www.tomeika.jur.kyushu-u.ac.jp/procedure/OverviewO2 _judgments.html.
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requiresdefendant'sconducttohavebeen"outrageous"andreflecting"evil

motive"or"recklessindifferencetotherightsofothers."Noevidenceof

KanPacific'snegligencehavingbeensubmitted,itgoeswithoutsayingthat

therewasnoevidenceofoutrageousness,evilorrecklessnesseitherz4>.

ThemostsubstantiveofTaniguchi'sclaimswasthatasaformer

professionalbaseballplayer,hehadendorsementandpromotionalcontracts

withthreecompaniesinJapan.UnderthesecontractsTaniguchiwas

supposedlyentitledtoannualpaymentstotalingonehundredandtwenty

millionyenperyear(between$900,000and$1millionattheexchangerates

prevailingin2008)forendorsements,coachingatbaseballcamps,playing

baseballoncorporateteamsandothersimilaractivities').Taniguchi

allegedthathisinjurieshadpreventedhimfromperformingthesecontracts,

resultingintheirtermination.

Letusconsideragainwhattheterm"professionalbaseballplayer"

mightmeantoreadersintheUnitedStates.Accordingtooneofthe

submissionsbyKanPacific,theminimumsalaryforplayersinMajor

Leagueatthetimewas$390,000whiletheaveragesalarywasclosetothree

milliondollars26).Takingthisasa(misleading)guide,theapproximately

onemilliondollarsclaimedbyTaniguchiseemsplausible.

ButTaniguchineverplayedintheAmericanMajorLeague;hewasa

formerJapanesemajorleagueplayerandanundistinguishedoneatthat.

AccordingtotheWikipediapageabouthim,Taniguchihadbeenapitching

starinhighschoolbaseball,asportwhichpeoplefollowasavidlyasNCAA

basketballintheUnitedStates27).Thisresultedinhimbeingthenumber

onedraftpickin1991andstraightoutofhighschoolheenteredthemost

24)Defendantsubmittedaseparatemotionforsummaryjudgmentonthepunitive

damagesclaimbutthecourtneverruleduponit,presumablybecauseitwasrendered

mootbythegrantofsummaryjudgmentonthenegligenceclaim.Defendant's

noticeofmotionofsummaryjudgmentonpunitiveclaims,CivilActionNo.08-0008

(D.C.N.M.L,Dec.18,2008).

25)Oneofthesecompanies,KyowaTatemono,hadbeenasponsorofatleastonetripto

Saipantocoachlocalkids.Seearticlesatsupranote4.

26)Defendant'sReplyMemorandum(onMotionsDirectedatPlaintiff'sContract

Clailns)at3,CivilActionNo.08-0008(D.C.N.M.1.,Dec.11,2008),(referencing

MajorLeagueBaseballPlayers'AssociationWebsite).

27)http://ja.wikipedia.org/wild/%E8%BO%B7%ES%8F%A3%ES%8A%9F%E4%B8%80.

SomeoftheinformationaboutTaniguchi'scareerwasalsoavailableonhispersonal

blogwhichwasreviewedbytheauthorseveraltimesbuthassincebeentakendown.
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famousofJapan'sprofessionalbaseballteams,theYomiuriGiants.

Howeverwithintwoyearsofjoininghewassidelinedbyashoulderinjury

andwasneverabletorecoverhisformerglory.Byhisownadmissionhe

appearedinlessthan10gamesinJapanduringhisentirecareer,never

且nishedoutagameorearneda"save"orwonagame28).In1999-ata

timewhenJapaneseplayerslikeHidekiIrabuandIchiroSuzukiwere

achievingfameinU.S.MajorLeagueBaseball‐Taniguchialsotriedto

makeinAmericabutwasunsuccessful,returningtoJapanafteracoupleof

yearsplayinginfarmteams29).HeretumedtoJapanandretiredfrom

baseballin2002.Ascharacterizedbythedefendant,hewas"simplynota

verygoodprofessionalbaseballplayer30),"and``awinless,retired

journeymanpitcher31)."

ProfessionalbaseballisgenerallynotaslucrativeacareerinJapanasit

isintheUnitedStates.Whendeposed,Taniguchistatedthathehad

earnedatmostabout¥1millionpermonthplayingprobaseballinJapan

andduringhisbrieftenureintheU.S.minorleague32).Furthermore,he

alsoadmittedtohavingneverbeenpaidtoendorseanyproductwhilehe

wasaprofessional,andtoearningonly¥350,000permonthworkingfor

KyowaTatemonoafterhisretirement3s>

Taniguchi'sclaimstohavesufferedeconomicdamagesofapproximately

amilliondollarsayearduetothecancellationofhiscontracts,despite

havinghadanundistinguishedandnotparticularlylucrativeprofessional

careerwerethussuspect.Thethreecontractsthatwerecancelledwere

28)TaniguchiDep.31:2-18,24-25;78:19-24,0ct.20,2008(attachedasExhibitBto

Defendant'sNoticeofMotionandMotionforDismissal,OrintheAlternative,

PartialSummaryJudgment,orintheAlternative,MotioninLimine(onPlaintiff's

ContractClaims),CivilActionNo.08-0008(D.C.N.M.1.,Nov.20,2008)).

29)DespitehavingallegedinhiscomplaintthathehadplayedfortheMets,and

appearedateventsinSaipanwearingaMetsjerseytheassertionwasnottrue

andduringdepositionsTaniguchiadmittedthatthejerseywasareplica,id.at38:

23-25.

30)Defendant'sReplyMemorandum(onMotionsDirectedatPlaintiff'sContract

Claims)at2,CivilActionNo.08-0008(D.C.N.M.1.,Dec.11,2008)

31)Defendant'sNoticeofMotionandMotionforDismissal,OrintheAlternative,

PartialSummaryJudgment,orintheAlternative,MotioninLimine(onPlaintiff's

ContractClaims)at5,CivilActionNo.08-0008(D.CN.M。1。,Nov.20,2008)

32)TaniguchiDep.36-45.

33)TaniguchiDep.40-42,60:18.
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thustheonlyplausibleevidenceofhisotherwiseextravagantdamageclaims.

ThisisdoubtlesswhyKanPacific'scounselfeltitwasworthhavingthem

translatedprofessionally.

Taniguchimayhavebeensurprisedtolearnthatbybringingsuithe

wouldsubjecthimselftotheU.S.discoverysystem:thathewouldhaveto

disclosepaystubs,medicalrecords,taxrecords,answerwritteninter-

rogatoriesandbesubjecttorigorous,adversarialquestioningduring

depositionsbeforeanythinghappenedinacourtroom.Thediscovery

systemisanotherfeatureoftheAmericansystemthatpuzzlesmany

Japanesestudentsthatareunfamiliarwithitandterrifiescorporatelegal

departmentsthatare.TheJapanesesystemofevidencegatheringisquite

different,withjudgestakingamoreactiveroleinaskingquestionsand

marshalingtheevidence.Withnojurythiscanbepartofanongoingtrial

process.Whiletherearevarioustoolsforobtainingevidencefrom

opponentsandthirdparties,theyarenotnearlyasextensiveorcoerciveas

thoseavailabletoAmericanlawyersandjudges,thelatterbeingvestedwith

broadcontemptpowersthatJapanesejudgeslacktoencourage

cooperation34>

Taniguchiwasprobablynotfamiliarwiththesystemsofproofineither

JapanortheUnitedStatesbutIsuspectthathewassurprisedbytheextent

oftheinformationKanPacificdemandedheprovide.Thefactsthatthere

wasalanguagebarrierbetweenTaniguchiandhiscounselandthatsomeof

thethingsrequestedbyKanPacificwereinapplicableintheJapanese

context(manyJapanesepeopledonothavetofiletaxreturns,forexample,

astandarditeminmanydiscoveryrequests)mayexplainwhyheseemed

unresponsivetothedefendant'sdiscoveryrequests.

Nonetheless,thefollowingaresomeofthekeyfactsthatemergedfrom

discovery,thedepositionofTaniguchibyKanPacific'scounselinparticular.

Ithinktheyrevealhowusefulthediscoveryprocessisinbringingmuchof

thetruthofmanycasestolightbeforeacourtwastestoomuchofitstime

(letaloneajury'stime).

First,Taniguchiwasunabletoprofferanyevidenceofeveryhaving

receivedanincomeanywherenearamilliondollarsayearatanytimeinhis

34)See,CraigWagnild,αv'1L卿DiscoverッinJapan.・AComparison(ザ 」叩 αηθ∫6and

U.S.MethodsofEvidenceCollectioninCivilLitigation,in:3ASIAPAC.L.&POL.

J.1(2002).
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career,orofevenhavingreceivedanypaymentsunderthecontractsthat

weresupposedlycancelled.Second,asaresultofhisinjuryadoctorin

Japanhadadvisedhimnottoplaybaseballwearingcleatsfora

while‐hardlythecripplinginjuryhewasallegingorgroundsforcancelling

contracts35).Third,fewmonthsbeforehisaccident,Taniguchihadbeen

earningamodestsalarymanagingabaroperatedbyKyowaTatemono36>

Fourth,HisatoEndo,theformerpresidentofKyowaTatemonoandthe

manwhohadsignedsomeofthecontractshadbeenpresentatthetime

Taniguchihadtheaccident37),andwasthepersonwhosuggestedhecontact

alawyer38).

However,byfarthemostsignificantpieceofinformationtocome

outofthediscoveryprocessisTaniguchi'sownadmissionthatthecontracts

hadbeenbackdated:signedaftertheaccident39).Taniguchiasserted

thatthewrittencontractsmerelyreflectedthetermsoforalagreements

thathadbeenconcludedbeforetheaccidentbutalsoadmittedthatthe

noticeofterminationhereceivedfromoneofthecompanies(another

pieceofevidence)hadbeenexecutedbeforethewrittencontractswere

signed40).LaterinthedepositionTaniguchiclaimedthathenever

expectedtoactuallygetpaidunderthecontracts,andthatallhewasreally

seekingfromKanPaci且cwasa"peacefulapology41)."Thepicturethat

emergesisofapoorly-consideredlawsuitbroughtwiththeexpectationthat

themereprospectofaninjured"professionalbaseballplayer"appearing

beforeajurywouldquicklyleadtoaKanPacificanditsinsurancecarrier

offeringageneroussettlementlongbeforethecasewasreadytogoto

trial.

Knowingthefactsdescribedintheprecedingfewparagraphs,most

readerswilllikelyagreewithTaniguchilosinghiscaseonsummary

judgment,evenifthereasonfordefendant'smotionbeinggrantedwas

35)Additionallayersofinquirythatwereneverpursued(andarecompletelyhypothetical

atthispoint)include:whetherTaniguchi'sinjurieswouldhavebeengroundsfor

cancellationofthecontractsunderJapaneselaw,andwhethersuchcancellationmight

havebeenan"abuseofrights"onthepartofthecounterparties.

36)TaniguchiDep.60:18.

37)TaniguchiDep.20:20-22

38)ld.21:9-12.

39)TaniguchiDep.68-69。

40)Id.,at73-74.

41)Id.,at91,97-98
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technicallyTaniguchi'sfailuretoprofferanyevidenceofnegligencerather

thanboguscontracts42).Infact,merelybootingTaniguchioutofcourt

seemsalmostkind.ItisalsoeasytounderstandwhyJudgeMunsonmight

havebeeninclinedtoagreewithKanPacific'sclaimthatTaniguchishould

havetopayforthecostsoftranslatingthecontractshehadsoughttouseas

groundsforclaimingdamages.Nonetheless,thejudgestillrejectedsome

oftheitemsinthedefendant'sbillofcosts(thecostofKanPacific'scounsel

toflytoJapantoconsultwithaJapaneselawyeraboutthecontracts)and

onlyorderedTaniguchitopaymyfee(whichwasabout$5,500)andcourt

reporterfees($2,215)a3>

Sowhytheappeal

Havingnotonlylostatsummaryjudgmentbuthadhisclientadmitto

thespuriousprovenanceofacriticalpieceofevidence,onemightwonder

whyTaniguchi'scounselbotheredfilinganappealwiththeCourtofAppeals

forthegthCircuit,thefederalappellatecircuitinwhichtheCNMIis

located.Moreover,itbeinganearcertaintythathetookthecaseona

contingencyfeebasis,therewouldhavebeenlittleincentiveforhimto

launchanappealjustontheissueofcosts.Italsowouldhavebeen

uneconomicforTaniguchitopayforsuchanappealgiventheamountof

costsinvolved.

Astotherealreasonsformakingtheappeal,Icanonlyspeculate.I

suspect,however,thatthedoctrineofresipsaloquiturwasakeydriver.If

Taniguchi'scounselrealizedtoolateintheinitialproceedings(orafterthey

werefinished)thatassertingthedoctrinemighthaveremediedthelackof

evidenceontheplaintiff'ssideandpossiblyenabledTaniguchi'sclaimto

survivethemotionforsummaryjudgment,hemightwellhavefelta

professionalobligationtotrytoraisetheargumentonappeals.This,

again,isonlyspeculation.

UnfortunatelytheAmericansystemisveryunforgivingofappealson

factualmatters.UnlikecourtsincountrieslikeJapanwhereappellate

courtscanconductdenovofindingsoffactandmayevenrewritealower

42)KanPacific'smotionforsummaryjudgmentalsoincludedanalternate"motionin

lifnine"topreventthecontractsfrombeingintroducedattrialasevidenceof

d㎜ages,aprudentback-upincasethejudgeruledagainstthesummaryjudgment

motion.

43)JudgmentandAwardofCosts,CivilNo.08-0008(D.C.N.M.1.,Dec.22,2008).
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court'sfindingsoffactsinordertocorrectthem,Americancourtsonly

entertainapPealsonmattersoflaworprocedure44).SomeapPealsmay

resultinaremandforfurtherfact-findingorevenanewtrial,butthe

appellatecourtswillthemselvesnottypicallygetintomatteroffacts.

Furthermore,evenwithrespecttomattersoflaw,theyaregenerallyvery

reluctanttoentertainargumentsthathavenotbeenraisedinthecourt

below.

Taniguchi'slawyerwouldthushavebeenataquandary:hecouldnot

appealtheDistrictCourt'sfailuretoapplyresipsaloquiturbecausethe

issuehadnotbeenraisedintheproceedingsthere.Hecouldnotaskthe

appellatecourtitselftoapplythedoctrinebecauseitwasanewargument

andonethatrelatedtotheevidenceprofferedattrial(orthelackthereof).

Hecouldnotaskforanewtrialbasedonanewevidentiarytheorybecause

Taniguchihadalreadyhadhisdayincourt.SowhatTaniguchi'scounsel

mayhavebeenattempting(andagain,IshouldbeclearthatIam

speculating)wastousealegitimatepointoflawasgroundsforappealand

attachtoitarequestfortheapplicationofresipsaloquiturinthehopethat

theappellatecourtwouldremandtothetrialcourtforfurtherproceedings.

PerhapsthenKanPacificwouldsettleforsomething‐anything‐justto

makethecasegoaway.

TheNinthCircuitinterprets"interpret"

UnfortunatelyforTaniguchi,thegthCircuitwasn'tbiting.Itrejected

44)"lnJapanthefunctionoftheDistrictCourtisNOTtoestablishtherecord.Rather,

itisthefunctionoftheDistrictCourttobeginthetrialprocess.Whatthismeansis

thatthefirstlevelappealisnotwhattheAmericanlawyerwouldtypicallyconsideran

appeal.Rather,itisacontinuationofthetrial.Theappealcourtmaytake

additionalandnewevidenceandindeedthepartiesmayraisenewissuesnot

consideredbythecourtbelow.Thefunctionofthefirstlevelappealcourtisnotto

supervisethetrialcourtandcorrectanyerrorsthatthecourtmayhavemade.The

functionoftheappealscourtisthesamefunctionasthetrialcourt‐toseethatthe

partywhoshouldwindoeswin.Thefirstlevelofappealcourtisnotevena`court

oferrors'inthesensethatitcorrectserrorsmadebytheinitialcourt.Appealisa

chanceforasecondbiteattheapple."CARLF.GOODMAN,JUSTICEANDCIVIL

PROCEDUxEiNJAPAN(2004)429.Goodmanalsonotesthatsincemanyproceedings

attheDistrictCourtlevelareconductedprose,thecourtswouldexpectmany

appealstoinvolvenewissuesofbothfactandlaw,particularlysincepartieslosing

prosemightconsideritwisetohirealawyerfortheappeal.Id.at435.
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theresipsaloquiturclaim.Inabrief,unpublishedmemorandumopinion

thecourtofappealsheld

Taniguchicontendsthatthedistrictcourtdidnotconsiderthedoctrine

ofresipsaloquiturwhenrulingonthesummaryjudgmentmotionand

thathewasentitledtohavearesipsaloquiturchargegiventothejury.

However,Taniguchididnotadvancethistheoryinthedistrictcourt.

Wegenerallywillnotreviewanissueinitiallyraisedonappeal....

Neitherwillwere-framethecauseofactionandessentiallyreviewa

differentcauseofactionthanthatdecidedbythedistrictcourt4s>

Withtheissueofresipsaloquiturconclusivelydispatched,thecase

essentiallytookonalifeofitsown,onethathadlittletodowiththe

interestsofeitheroftheactualparties.

Unlikefactualmatters,thelegalauthorityofadistrictcourtjudgeto

awardcostswassubjecttodenovoreviewonappeal.Inotherwordsthe

appellatecourtwasnotboundbythetrialcourt'sconclusionsoflaw.

Theawardofcostsitselfwasreviewedtoconsiderwhetherthelower

courtjudgeabusedhisdiscretion46).TaniguchiapPealedtheawardofcosts

ontwolegalgrounds.Thefirstwasafairlystrainedargumentthattaxing

Taniguchiforcosts(bothmyfeeandothercosts)wasmistakenbecausethey

hadalreadybeencoveredbyKanPacific'sliabilityinsurance.TheCourtof

Appealsspentlittletimeonthisargument,whichwaspoorlysupportedby

priorcaselaw,contrarytotheprovisionsoftheFRCPthatauthorized

taxingandreflectedreasoningthat"punishesaprevailingapartyforbeing

insured."

Thesecondgroundsappliedonlytothetaxingofmyfee.Itwas

probablytheonlygroundscitedinTaniguchi'sappealthatinvolveda

reasonabledisputeaboutthelaw.Thestatuteunderwhichtheawardof

taxeswasmade(28U.S.C.ｧ1920(6))authorizesfederaljudgeorclerkof

courttotaxapartyforcostsof:"Compensationofcourtappointedexperts,

compensationofinterpreters,andsalaries,fees,expenses,andcostsof

specialinterpretationservicesundersection18280fthistitle."(emphasis

added).Thelanguagesaysnothingabouttranslation.Thus,whetherthe

districtcourtjudgeabusedhisdiscretionbyawardingcostsofatypethat

45)Taniguchiv.KanPaci且cSaipan,Ltd.,No.09-15212,(9thCir.Mar.8,2011).

46)Taniguchiv.KanPacificSaipan,Ltd.,633F.3d1220(9thCir.2011).
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werenotspecifiedinthestatute‐byinterpreting"interpreter"soasto

includetranslators‐wasaquestiononwhichreasonablemindscoulddisagree.

Infact,reasonablemindsdiddisagree.Whiletheissuewasoneoffirst

impressionfortheNinthCircuit,otherappellatecourtshadarrivedat

differentconclusions.Ina20080piniontheSeventhCircuitcourtof

appealsdeterminedthat"interpretation"and"translation"haddistinct

meanings‐theformerreferringtotranslationofthespokenwordthelatter

tothewritten-anddeclinedtointerpretthetwoassynonymous47).By

contrast,a2005SixthCircuitopinionfoundthatcourtshavetheauthority

tointerpret(judicially)theitemslistedin28U.S.C.ｧ1920(6)andthat

basedonthedictionarydefinitionoftheterm"interpret"(languages),

taxingoftranslatorfeeswaspermissible48)."Inessence,theSixthCircuit

concludedthat"translation"servicesand"interpretation"servicesare

interchangeablea9>"

InTaniguchiv.KanPacific,theNinthCircuitagreedwiththeSixth

Circuit,findingthatitsinterpretationwas"morecompatiblewithRule540f

theFederalRulesofCivilProcedure,whichincludesadecidedpreference

forawardingcoststotheprevailingparty50)."Onthisbasisitupheldthe

districtcourt'sorderthatTaniguchishouldbetaxedformyfee.

WhyappealtotheSupremeCourt?

HavingfailedatboththeDistrictCourtandtheCourtofAppealsand,

moreimportantly,havinglostanyhopeoffurtherproceedingsleadingto

anysortofcompensationforTaniguchi'sinjuries,whydidTaniguchibother

makingafurtherappealtotheSupremeCourtjustontheissueofbeing

taxedonmyfee?Infact,somemightwonderiftherewasevenarealcase

orcontroversyforthecourttoconsider;KanPacifichadalreadybeen

reimbursedfromitsinsuranceprovidesanditishardtoimaginethe

companydecidingtoinvestenergyandlegalfeesinenforcinganorderfora

fewthousanddollarsincostsagainstapartyinanothercountry.

47)ExtraEquipamentosExportaφoLtda.v.CaseCorp.,541F.3d719,727-28(7thCir.

2008).AsanasideitisamusingtonotethattheSeventhCircuitnonetheless

appearstohavefounditdifficulttodefine"interpret"withoutactuallyusingtheword

"translate
."

48)BDTProducts,Inc.v.LexmarkInt'1,Inc.,405F.3d415,419(6thCir.2005).

49)Taniguchiv.KanPacificSaipan,Ltd.,633F.3d1218,1221(9thCir.2011).

50)Id.
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Furthermore,giventheamountatissueitisinconceivablethateitherparty

wouldhavewantedtospendlegalfeesonanappealtotheSupremeCourt.

TheansweristhatbythetimetheSupremeCourtheardthecase,both

TaniguchiandKanPacifichadeffectivelyceasedtobepartiesinany

meaningfulsensebeyondtheirnamesbeingonthecasecaptions.Forces

largerthanaJapanesebaseballplayerandaSaipancompanytookthecase

tothenation'stopcourt.

HereImustdigressbriefly.AlthoughIhavetaughtanumberof

courseswithtitlesthatincludethephrase"Americanlaw",oneofthefirst

thingsIhavetoexplaintostudentsisthatthereactuallyisnosuchthing.

ThelawoftheUnitedStatesconsistsofstate(andterritorial)lawand

federallaw.Havinglikelyheardofatleastafewofthecourt'sfamous

constitutionaldecisions,mostlawstudentsanywherecanprobably

instinctivelyappreciatethattheSupremeCourtoftheUnitedStateshasthe

finalsayonwhattheConstitutionmeans.However,itmayneedtobe

explainedthattheCourtalsohasthefinalsayininterpretingtheentire

corpusoffederallawbelowtheConstitutionaswell.

Furthermore,studentsalsoneedtobetoldthateventhoughthe

Constitutionandfederallawaresupposedtobe"uniform"inthemannerof

nationallaw,bothmaybesubjecttosubtlegeographicdifferences.Unless

theSupremeCourthasdecidedonthematter,whatthewordsofa

particularfederallawmeanareamatterofhowtheyhavebeeninterpreted

bythedifferentappellatecircuitsindifferentappellatecircuitsinthefederal

courtsystem,interpretationswhichmaydifferaswasthecasewith28

U.S.C.ｧ1920(6).

Taniguchiv.KanPacificthusrepresentedanopportunityforthe

SupremeCourttoresolveajurisdictionalsplitonaveryminorpointof

federallaw.However,theSupremeCourtcannotjustreachdownsua

sponteintoapooloflowercourtcasesandcherrypicktheonesitfinds

convenienttoadvancethecauseoflegaluniformity.TheConstitution

requiresthattherebea"caseorcontroversy"whichmeansitmustwait

untilpartiestoanactualdisputebringanappeal.

Asalreadynoted,therewasprobablynoreasonforTaniguchitolaunch

anappealandevenifhehad,KanPacificprobablywouldhavehadlittle

incentivetoparticipateinaresponse.Apparently,however,majorlaw

firmswithlargelitigationdepartmentsandSupremeCourtappellate

practicesmonitorappellatecourtdocketsforcaseslikeTaniguchiv.Kan
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PacificwhichtheSupremeCourtmightacceptinordertoresolvea

jurisdictionalsplit.Suchfirmsthencontacttheparties(ortheirlocal

counsel)andoffertotakethecaseprobono.TaniguchiandKanPacific

wererepresentedbythemega-firmsJonesDayandMayerBrownLLP,

respectively.

Whywouldbigfirmstakesuchcasesforfree?Morespeculationagain,

buthavingworkedfortwomega-firmsmyself(innon-litigationroles),I

wouldassumethatitprovidesausefulandstimulatingopportunityfor

trainingjuniorlitigationassociates,allowsafirmtoburnishitsSupreme

CourtlitigationcredentialsandisthesortofproBonoactivitythatfirmstry

todevoteaportionoftheirresourcestohandling.Litigatingbeforethe

SupremeCourtisauniquepractice,sotherearepresumablyclientswhoare

willingtopaytopdollarforafirmwithexpertise.Thefactthatmanyof

thecasesthatcanpotentiallygotothecourtinvolvepartieslikeTaniguchi

andKanPacificwhohavenoabilitytopay,orinterestinpayingforsuch

appealsmeansthatsomefirmsmayfeelitisworthtakingsuchcasesfor

marketingPurposes,totrainassociatesorasapublicservice51).

TheSupremeCourtProceedings

OralargumentsinthecasewereheldonFebruary21,2012andthe

courtissueditsopinionthreemonthslater,onMay21.Recordingsand

transcriptsoftheformercanbeaccessedthroughtheSupremeCourt

websiteandthetextofthelatterisavailableonlineandinpaperformat,

andreadersinterestedinhowinterpretationandtranslationintersectwith

theU.S.courtproceedingsarerecommendedtorefertoboth.

Asmadeclearattheoutset,thepurposeofthisarticleisnottoanalyze

theSupremeCourt'searth-shatteringconclusionthat"translator"doesnot

mean"interpreter"forpurposes28U.S.C.ｧ1920(6).Theterm"inter-

51)KanPacific'scounsel,MayerBrownLLPisabletoadvertiseonitswebsitethat:

"MayerBrown'smorethan45appellatelawyershavearguedover220casesbefore

theUnitedStatesSupremeCourt,representingeitherpartiesoramidin

approximately15caseseachTermforthepastseveralyears,andarguinganaverage

offourperterm."http://www.mayerbrown.com/experience/supreme-court-appellate/.

Similarly,therecruitingsectionofthewebsiteoftheJonesDayappellatepractice

groupdeclaresthatit"offerslawyersunsurpassedopportunitiestodeveloptheir

careers,workingonthemostimportantandchallengingcases,includingSupreme

Court..."http://www.jonesdayappellate.com/iarecruiting/Recruiting.aspx.
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preter"notbeingdefinedintheapplicablestatute,themajorityopinion

devotesseveralpagesdiscussingvariousdictionarydefinitionsof"interpret"

and"interpreter"beforearrivingatitsconclusion(thedissentbyJustices

Beyer,GinsburgandSotomayeralsooffervariousdifferingdictionary

definitionsinsupportoftheirviewthatthetaxingordershouldstand)sz>.

Centraltothemajorityopinion,however,wastheCourtInterpreter's

Act(CIA),whichprovidesfor"aprogramtofacilitatetheuseofcertified

andotherwisequalifiedinterpretersinjudicialproceedingsinstitutedbythe

UnitedStates53)."Theprovisionsof28U.S.C.§1920allowingthetaxing

ofalosingpartyforvariouscostspredatestheCIA,butparagraph

(6)‐theprovisionincludinginterpreterscostsasoneofthenumerous

taxablecosts‐wasaddedattheadoptionoftheCIA.SincetheCIAwas

intendedtoensurethatpersonsbroughtintofederalcourtbytheU.S.

government,whetherasdefendantsincriminalproceedingsorotherwise,

wouldbeabletofollowwhatwasgoingoninthecourtroom,abasic

requirementofjustice.Thedissentfocusedoncourtpracticesinawarding

costsbeforetheadoptionoftheCIA,andwasconcernedmorewithbroader

notionsofbroaderaccesstojustice.Howevertheconservative,limited

interpretationprevailedandTaniguchiwon;itwasalmostcertainlya

largelymeaninglessvictorytohim.

Intervenors:present,hiddenandmissing

AsisoftenthecaseinSupremeCourtlitigation,non-partiessubmitted

amicuscuriaebriefs.ThisisanotheraspectoftheAmericansystemthat

mayneedtobeexplainedtostudentsinothercountries:whileagreatdeal

ofAmericanlaw,constitutionallawinparticular,ismadethroughlitigation

betweenindividualparties,thelitigationsystemprovidesamechanismfor

interestedpartiestoparticipatebyexpressingtheirviewsincaseswherethe

decisionwillhaveanimpactfarbeyondjustthepartiesinvolved.Sucha

processdoesnotreallyexistinJapan,forexample.

TwoamicusbriefsweresubmittedinTaniguchiv.KanPacific,bothin

52)Oneoftheinterestingthingsthatwasrevealedinthecourseoforalargumentswas

JusticeScalia'scontemptforWebster'sThirdNewInternationalDictionary(1976),

whichcharacterizesas"notaverygooddictionary"that"defines"imply"tomean

"infer" ...and"infer"tomean"imply."TranscriptofOralArgumentat13,

Taniguchiv.KanPacificSaipan,Ltd.132S.Ct.1997(2012).

53)28U.S.C.ｧｧ1827.
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supportofTaniguchi.Thefirstwasfromagroupcalled"Interpretingand

TranslationProfessors."Thegistofitwasthattranslationandinterpreting

wereverydifferentprofessionalactivitiesandthattranslatorsshouldnotbe

treatedthesameasinterpretersbylawsreferringonlytothelatter54).The

secondwasfromtheNationalAssociationofJudiciaryInterpretersand

Translators55).Theystartedwithasimilarproposition,thattranslatorsand

interpretersweretwoverydifferentprofessions56),butthenfocusedmoreon

thesignificanceoftheformalcertificationprocessforcourtinterpreters.

Theywentontoarguethatwhileinterpretingcostswouldbenaturally

limitedtothescopeoftheoralproceedings,translationcostswerelimited

onlybythevolumeofdocumentsinvolved,whichcouldbemassive,leading

tofurtherlitigationoverthescopeoftranslationcoststobesubjectto

taxed57).

Whileamicusbriefscanbequiteinfluential,withcounselforamicus

partiessometimesevenbeingallocatedtimeinoralarguments,apparently

therearealsopeoplewhotrytoparticipatebutnevergetinthedoor.In

Taniguchiv.KanPacificagentlemaninTaiwan(whichhereferredtobyits

colonialeratitleof"Formosa"andassovereignterritoryofJapanunder

temporarymilitaryoccupation)sentseveraldocumentspurportingtobe

motionstointervenetoanimpressivemailinglistoflawyersinvolvedinthe

case,aswellasrecipientswithinthefederalcourtsystemandtheJapanese

govemment58).

HisargumentsweremostlyinKanPacific'sfavor(Ithink)andwere

interestingthoughhardtosummarize.Theyessentiallydealtnotsomuch

withthedistinctionbetweeninterpretingandtranslation,butonwhetherthe

courttreatingthetwodifferentlywouldresultinanimpedimenttothe

abilityofJapanesepeopletoaccesstojusticeintheCNMI.Hisargument

wasbasedonacombinationoftheTreatyofFriendshipandCommerce

betweenthe1953FriendshipCommerceandtheNavigationTreatybetween

54)AmicusBriefforInterpretingandTranslationProfessors.Theywererepresentedby

anotherlargefirm,Akin,Gump,Strauss,Hauer,andFeldLLP.

55)Iwasonceamemberofthisorganization;thanksfornothing!

56)Andtheyare!

57)AmicusBriefofNAJIT.

58)Alldocumentsonfilewithauthor.Ihadtosendthispersonane-mailrequesting

thathestopnamingmeinhisfilingsafterhecirculatedan"urgent/ustertiimotionon

behalfoftheEmperorofJapan,theForeignMinisterofJapan,andColinJones."
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theUnitedStatesandJapan(ArticleIVofwhichaccordsnationaltreatment

toJapanesecitizensinAmericancourts)59)andtherathernovelargument

thatJapanesewasa"NativeAmericanLanguage,"theuseofwhichcould

notberestrictedinanyPublicProceedingunder25USCｧ290460.Since

theseissueswereirrelevanttothebasicquestionbeforethe

court‐whether"translate"and"interpret"weresynonymous‐itishard

toimaginetheargumentshavinggoneanywhereeveniftheyhadbeen

briefedformaly.

Whatwasinterestingabouttheamicusprocesswastheabsenceofany

businessinterestswhomighthavebeenaffectedbyaruling,particularlyone

inKanPacific'sfavor.Oneoftheissuesthatwasdiscussedinboththe

briefsandatoralargumentwasthehugepotentialcostsinvolvediflosing

partiescouldbetaxedwithdocumentarytranslationcostsincomplexcross-

borderlitigation.Yetnobodyfromthebusinessworldwhomighthaveto

paysuchcostsseemedtocareenoughtoparticipate.

Factsthatnevercameout

TheaveragepersonwouldprobablyconsiderTaniguchi'sadmissionthat

hisputativecontractsweresignedaftertheaccidenttobedecisive;thetype

ofrevelationsfromawitnessthatcausesahushtocalloverthecourtroom

inaTVdrama.Yetitisafactthatdidnotevenbearmentioninthe

publishedopinionsatanyleveloftheproceedings.Atriskofrepetition,

whetherfactssuchasthiswere"decisive"wasirrelevantbecausethe

proceedingsnevergotthatfar.

KnowingthatTaniguchisignedthecontractsaftertheaccidentdoubtless

makesTaniguchiamuchlesssympatheticplaintiff.Yethisassertionthat

heneverexpectedtoreceiveanymoneyfromthelitigationisalmostas

59)TreatyofFriendship,CommerceandNavigation,U.S.-Japan,art.IV,Apr.2,1953,

4U.S.T.2063.

60)Hislogicbeingthat25USCｧ2902defines"AmericanIndian"asincludingPacific

IslanderssuchasthepeopleoftheNMI.SinceJapanesewasthe"official"language

ofthePacificIslandswhiletheywereJapanesecolonies(andis,Iwouldaddstillan

officiallanguageofAngaur,oneofthestatesintheRepublicofPalau),Japanesewas

thusaPacificIslanderlanguage.IhavetosayIamenchantedbythisargument,

thoughquestionwhetherthelanguageofJapanesecolonialmastersreallymeetsthe

definitionof"historical,traditionallanguages"in25USCｧ2904(6)(bythatlogic,

Spanishmightalsoqualify,theNMIhavingbeenpartoftheSpanishEmpirefor

muchlongerthantheywereJapanese).
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interestingasthepost-datingofhiscontracts,thoughperhapsnotasdecisive.

Taniguchi'sendorsementandpromotionalcontractsweresignedwith

KyowaTatemonoandtworelatedcompanies.Thecompaniesappearto

havebeeninvolvedinrealestateandrestaurants,thoughKyowaTatemono

reportedlywentbankruptin2009.Whywouldsuchacompanyneeda

professionalbaseballplayerasaspokespersonorpayonesomuchevenifit

did(particularlyifitwasjustafewyearsfromdeclaringbankruptcy)?Ido

nothaveananswer,butintheJapanesecontexttherewerefurthergrounds

forsuspectingthearrangementbecauseinJapanrealestatefirmsand

restaurantandbaroperatorssometimeshaveunsavoryassociations,being

oneofthefrontbusinessescommonlyused(or,inthecaseofbarsand

restaurants,extorted)byorganizedcrimegroups61).IshouldbeclearthatI

amnotassertingthatKyowaTatemonowassuchacompany.

Itisworthmentioning,however,thatHisatoEndo‐thepresidentof

KyowaTatemono,Taniguchi'semployerandthemanwhosignedtwoofthe

threecontracts,hadbeenarrestedinSaipaninAugust2007‐betweenthe

accidentandthefilingofthelawsuit‐forallegedlythreateningtothrow

someoneoffofBanzaiCliffiftheydidnotrepaymoney62).Bloggershave

attributedhisarrestasacompoundingfactorthatledbothtoKyowa

Tatemonogoingbankruptandhissubsequentdivorcefromhiscelebrity

wife,FumieHosokawa63).ItthusseemsatleastpossiblethatTaniguchi's

involvementinhisowncasewasnotcompletelyvoluntaryfromthe

beginning.Thistoo,isspeculation,ofcourse.

61)See,e.g.,AndrewRankin,21st-CenturyYakuza:RecentTrendsinOrganizedCrime

inJapan--Part1,10TxEAsia-PaciFrcJOURNAL,Issue7,No2(Feb.13,2012),at:

http:〃www.japanfocus.org1-Andrew-Rankin/3688#sthash.cCOIVno1.dpuf

62)FerdiedelaTorre,EndopleadsnotguiltytoBanzaiCliffbeating,SAIPANTRIBUNE

(Sept.5,2007),http://www.saipantribune.com/newsstory.aspx?cat=1&newslD=72044.

ThevictimofthisextortionwasarrestedinSaipanthefollowingyearforrape.

FerdiedelaTorre,Businessmanaccusedofrapefreedonbail,SAIPANTRIBUNE

(Mar.15,2008):http://www.saipantribune.com/newsstory.aspx?cat=1&newslD=78013.

63)See,e.g.,http://redeye-blog.com/?p=528,http://trendnewsO8.com/2612.htm1.Hosokawa

wasEndo'ssecondwife,andtheyreportedlyhadaweddingceremonyinApril2007

inSaipanatatimewhenhisfirstmarriagehadnotyetbeendissolved,leadingto

rumorsthathewasguiltyofbigamy.Theirmarriagewasreportedlyregisteredin

Japanafterhisdivorcefromhisfirstwifewasfinalized.Id.
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Coda

Intryingtotellthe"real"storyofTaniguchiv.KanPacificithasbeen

necessaryformetospeculateaboutanumberofpoints.Itisthusonlyfair

formetotellreadersaboutonebitofspeculationthatturnedouttohave

beenmisguided.

IhadlongassumedthatwhetherhewonorlostattheSupremeCourt,

whetherTaniguchiactuallypaidthecostsforwhichhewastaxedwould

alwaysbeanon-issue.Giventheamountsinvolveditseemedunlikelythat

KanPacificwouldnevertrytoenforcethejudgmentinJapan.

Inadditiontomytranslationfee,Taniguchiwasalsotaxedfor$2,215in

courtreporterfees.Thesearecoststhatareclearlyenumeratedaseligible

fortaxingunder28U.S.C.ｧ1920sotherewasneveranydisputeabouthim

havingtopaythem.Thus,eventhoughtheSupremeCourtrulingfreed

TaniguchifromreimbursingKanPacificformyfee,hewasstillonthehook

fortheremainingamounts.

Hepaid.

Inthefallof2012anewsarticleappearedintheSaipanTribunethat

theDistrictCourthadissuedanorderforhimtopayorsuffercontempt

sanctions64).AfriendintheGuamBarAssociationtowhomIforwarded

thearticlerespondedthatTaniguchihadpaid.

HereagainImustspeculateastowhy.Itisentirelypossiblethat

Taniguchididsobecausehefeltanobligationtoobeythelaw.ButIam

moreinclinedtoattributeittoamoreprosaicreason,onethathastodo

withanotherfeatureoftheAmericanlegalsystemwhichrequiressome

explanationtomyJapanesestudents,afeaturetheyfindquitesurprising

thepoweroftheAmericanjudiciary.Japanesejudgesarenotvestedwith

anyoftheinherentpowersoftheircounterpartsintheUnitedStatesor

othercommonlawcountries.Theycannotgenerallyholdpartiesin

contemptorthrowtheminjailfornon-compliance.Asaresult,the

enforceabilityofJapanesecourtorderswithinJapancanoftenbeanissue

letaloneinothercountries.ThingsaredifferentinU.S.courts,evenina

backwaterlikeSaipan.

WhywouldTaniguchipayratherthanletthecontemptsanctionstand?

64)FerdiedelaTorre,Ex-baseballplayerorderedtopay$2Korfacearrest,SAIPAN

TRIBUNE(Oct.31,2012):http://www.saipantribune.com/newsstory.aspx?cat=1&

newslD=123055.
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Iimaginethatsomeoneadvisedhimthatifallowedtocontinue,the

contemptprocesswouldresultinawarrantbeingissuedforhisarrestand

oncethatwentintolawenforcementdatabaseshewouldprobablyfindit

difficulttoevertraveltotheUnitedStatesagain.PerhapsTaniguchi

thoughtthatacoupleofthousanddollarswasasmallpricetopayfor

preservingthatprivilege.


