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EZANE A S G How do arbitral tribunals determine procedure in international
commercial arbitration? — A transnational framework of procedural
decision-making—
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This paper rationalises a transnational framework of procedural decision-making
that may explain how tribunals determine issues of arbitral procedure in practice, and
whether or in what ways this will address and inform the procedural expectations of

the parties who chose to submit their dispute to international commercial arbitration.

Part | undertakes a doctrinal analysis of the legal norms, propositions and
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doctrines within international arbitration’s “regulatory web”, identifying the (1) extent
of procedural freedom enjoyed by the parties and arbitral tribunals and (2) the scope
within which issues of procedure can be determinec. It is demonstrated that with
respect to “internal” arbitral procedure, the focus of the regulation of international
arbitration procedure has shifted from linking procedure with domestic court practice
to providing for and protecting an “open arena” within which the parties or (in absence
of their agreement) arbitral tribunals are free to determine procedure entirely

unencumbered by domestic court particularities.

Part Il builds off the findings of Part | by examining how - if not prescribed by
national arbitration legislation or institutional rules - issues of procedure are
determined. It proposes that despite the regulatory dearth, tribunals determine
procedure in an identifiable and, to some extent, predictable way. It demonstrates that
a transnational approach to procedure does exist, it outlines its framework and
demonstrates how its application has lead to “scenario-specific’ expectations held by
arbitral disputants.
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