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Leadership Requirement for the Crime of Aggression
in the Statute of the International Criminal Court

—Comparison with International Military Tribunals (2)

W %

Wataru YAMASHITA®

Abstract

The provision of the Crime of Aggression was adopted at the Kampala Review Conference of the
International Criminal Court on June 1st, 2010. It is a milestone for the international community in the
global effort to bring those most responsible for such crimes to justice. However, these provisions have
an ambiguous part, such as the scope of individual criminal liability. It is necessary to define who will
be punished by the crime. The purpose of this paper is to clarify the scope of the perpetrator for the
crime of Aggression, namely the leadership requirement, by comparing with International Military

Tribunals after World War II.
X—T7—F 2SR, EIEINFEECH AT, BB HEECH B, fEE R, ik N

Keywords : Crime of Aggression, Rome Statute, International Criminal Court, Leadership Requirement,

Post War Tribunals

*RBOR R BRI N SE ORI e R 2 IR, B AR S HSHITZE R (DO)



18 EI B A SRR ISE 2075 2 5

3. EEEEH

FREIEHOTHEIIB T, B 8 Sebis 1. KUNCH255 3 W bis OBE L D —BNIITHR
BTN RV LIZHF VI YR v, IR, COREOMMND L0k, LX) k#2218
RIEILIRICHE YT 20 Th S BAEMIZIE, SHRECHERME L Vo Rk L0 E AN 725
HIETESND 200 BiHEZ 7 ADO—MEiHZ RV HHEITHRICE 200 VW) 2T ETH
bo AEiTH, IMT, IMTFE, Z L T= 2l ¥~ 2 #2351 % High Command Case % T4}
2D IG5

F9. IMTIZBWT, EHFEELE L SN0, L—F—, 74TV, =KL, F—==v VD
4% TCTHD, L—F—. IA4 T, T—=FWid, FN1 [MEEESOI@OFHE, %3 [
LOFHHE 2 NI 298] ICBWTHEE - Twb, —hH, T—=v VIEFHFR 1 IZonwTik
MR, BRI 2 120V TIdAIRE SNz L—4 — 2%k 1 ORIEOFTEIZO E AR E S - g,
RANY NG IRD LT HHRTER SN HEZFHITHFE L T2 & T M7 —DRIEDE
WA T LTwaz iz s, #4700k, KAy AEHROMIEHE TRV, A —2 MY
TOYaya2=y ZHMEDEHEICHE L, TSk, e b =T =2 M) TANET Z 2T
B, A B TIRCHER L7z 8 She™ s 39— PR 2Ny AEROHEETIE AR, 19384
D 2A13H, 4HIC F =D ava=y 7 EHEDERELXHENIAA TV EEBITEF—A MY
TNOFEHMENEZMFET D L) GHF LT 22 LT, TR, ¢ I —DFtHi 2 M- Twiz &
BEINEY, F2 FH2ICHYUTAABELT L—F—@dF2a20nE7, -5 FREY
BV RE A L CREL R L2 b, VERBZUIB VT, BIBHED 6 H AT O S TEk
B & B M R A FE T L7222 A A T VAR 19384F T I B S 5 W) A SRR RS A o TRLK,
T8N BWBATHICS L2 L LT, 39— Fvid, ER SRS SEREEL LT, £ —2 b
) T7REEIETH A4 v b —FtHOMAEICT A L2, F =3 203 F 7RG SRR
S L2 b, VHEBEODONMAT y HERI R R EY BHTFLRTwE, F—=v V12
ML Cld, PS8 L 220K Pk 25, RIRIR S O FATICH B & # 2 fz Lz &, 2L T1943
FIZL—F—DREL LT, HEERSE OISO T O IR /ER 2 R L. RIS
RFFF LI LT 2Y, 20— THIN 11047 2 Bk oL moFH - L@, L —
F—DRBILICODVIZOPIMUIEDZ L THALZT LN OLEIFL o T0d, Thbb, [F8kl. KO
[BORZ B L 720 8% RITTERK] ORMARD SN L BRSNS,

IMTFE IZB W CEAN AT, ISR L Shzf e LT BHAAMR MEsims, R

60) Judgement : Raeder, at http://avalon.law.yale.edu/imt/judraede.asp (last accessed, 24 May 2015).
61) Judgement : Keitel, at http://avalon.law.yale.edu/imt/judkeite.asp (last accessed, 24 May 2015).
62) Judgement : Jodl, at http://avalon.law.yale.edu/imt/judjodlasp (last accessed, 24 May 2015).

63) Judgement : Raeder, supra note 60.

64) Judgement : Keitel, supra note 61.

65) Judgement : Jodl, supra note 62.

66) Judgement : Doenitz, at http://avalon.law.yale.edu/imt/juddoeni.asp (last accessed, 24 May 2015).
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=, OEIEE T, PR, AN EAEE, BARKLER., 2 LRSS TSN, BIHE. BA
BEEOERIFRTH Y ML SEABILHE Lz, T2, PEMHHERSEL LT, HHE
THEB T 2 HROIEZ o 720 IMTFE Tl 7 1 (RIS O RBHE ] JRH27 TR
B4 %47 ] CRFS N, FHITE. TREMOFE L LT, RIS Z 05 OJLIRN L % &1
STVl W) M e EYET 23R A 3R L 2 R SR wAs, ZhERi-ghhorz] &L
T, WFHEICO X, BIEEESVELET. ST TRk 0Nk bR Twiz, T2, B
3. HHEFRSETH Y. BHICB O TERIFET 2 V0 H 5 DAT, BOFIIE L NV OfF5IC
LS LCuhdhozb X5,

MEEFEIRMRIE, BT, MREAAE, Z2HERE LT [EBKRS oI R RO [~
DA FAT | G Lz s e s Medd, 19364005 3 H2 5193845 5 A ¥ CHREKE TH
o7z, ZOBNCAFRHRS O FEREK & 7 2 EHEO K & EEREEICOWTOREAYE S
N7 FRBRERASE. SEHEEL LT, MEE Y ORSB7] (0BT EELRHZH Uz
",

RMEEE EAEER T d, A EBRE, ML, BEAEBRECH -7, EHEE T, 1941
EICREEAS RS RR LA S h, BAEOIMAEICEBREIEASIA TS, Wi, 1941
B o THOT, BEREBREBLEL V. 2OMmMAKS»S LT, BHEOBICAES L
2 LX) BHAICEHV ] v X Tws, S, BoEE A LB S T, BUEAD

WENOLEREZBRHL TS L) IHT 22 E05CE, [FRICHT 550 OofRAEICBVT,
BOR~OBE)), Thbb, [EOREBE L0, B2 RIZTEE] FEFO—DII k-T2
LHMERTE D, 72 HAOBOEOMIEMEZ B L TV v ) S L b bNnra% 1938412
1o 72HH T, PEICBT DA IOV TR R EZBTBY ., ZkLCwiztBoshr",
REZOEEAEBREL LT [EKRSOLFRZE] CHE L shz™, 20, R
DBEEE R ETH 57219394 9 H 2519424 4 H A% JLRBHS I X 2 Bk 031, HEf
ROBIFEMIEY Ch otz b L 20720, ik, RIS T 2 LREH®] RO %
~OWHFEST | THIEL o T3 ™o 2 LT, MBI, 10404E10 HICHEES EHREC2 D L 1944
ETHETEOWCH 57" TOM. FIIFEREHRCRBNICEYS L. 372 HROBSROKES %
o 7l KHOH N e —H Tdh - T BIKIES 2 %173 2 BRI L TG Lz L Shf

67) WIHFEIEIERL A (i8] (137) 144H,
68) [k, 160H,

69) [ Lo

70) [ Lo

71) [t 149K,

72) I ko

73) Ik, 146H,

74) T ko

75) Lo

76) [k, 147H,
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Lot

— Ty 2l N7 HBkENIZ BT S High Command Case Tld, HEFIR]SE R EPFEi S
4#k (Oberkommando der Wehrmacht) (ZFTIE§ 2 R E 144 03B SN T 575, AN § 5 3¢
THIFL ZolzbDid v, BHEBHOBE ANIE, Nuvoa y R EZ B TR L2V — 7
JChll (Wilhelm Ritter von Leeb) & T TW A5, FHFTE, AIEE $ 5121, “shape or influence”
HHEED IFEM WAL T RITNIRLT, Thdkbb (1) ik (2) BORZBR LD, ¥
W RITTEHE, R (3) BOREMET AP LETHL L L HpkTid, FEANCHT 2
JRy L. BORIVE L NV THFAT A ORI, HEAH, FIEUERITICESTA b0 TH Y ITAH
EWVIH) DI, BORREICHGCTE2MMICH D 0L IN TS, ZL T, SBE#H THER
NZFIRERENTBHIL, BORREL XV O T CTHEREAITZAICEH T 52H 725 TH ). BT ICIE
BMLzwE Lz,

Pk X9z, BEHEIFEEOFEHP % MG LT & 7245 High Command Case (28 TH ., Min-
istries Case & [AlARIC (1) F2Ek, (2) BURZIEIL U720, B Z RITTEE, KU 3) BRZPET S
TR0 3L SN TE Y EHIET 5. Azl U T, BHFEHE THLZIRE, (FkET
R, BHREL V) B0 TR (., BRIKECROREL 2 2 X ) LBBEOFROTEE ThH UL,
FREO 3 EM R T LT E LD, FRHESN, AIRE LR DWRENEH VN Loz, —
JiC, FHMTHMZHE LT, BEITAZIT) MEEICHL T BORREISEEN 2 LTS 2w
DT, 3BT LR B mIBE L >TWD, IAMEERSE . Wl EBTOEE D F
BO—HE INTZOT, FARICBRERICES L2EZEX 0605, MA T, EEE TR ATK IR
ANOWRTIE, FEHERRESLSEAT O THRETE R, 2) BORZEH L, 8% RITTEREZHD
HHETVEELTWEEIEFEFEHIEL, 2O Ehn, MMRBEHBLMIZE s ET20T H
Wb bITidanwZ LB E5,

{1

4. FEFE - RBEREE

L.G. Farben Case T, RUSHES 2 5175 5 72D CHEWE 2RI AERE, L Tw/is LT,
LG. Farben ¥t O H24#, 8RB S 7ze Lol TDPFRNSH$ 598 THIRL Zo7zbDidviv,
HFPZB T, BHPTE, #iS5ALHIE [BEETH Y. FBEHTIE 2\ (followers and not lead-
ers) | 2 L7200 F72, HHETH L LT B0 B DG CEED 1 ATH DA #HHZEH-T
WA RIS OEMICSMT 2L 2 b > TZORMEANEPRE L LS N E%R

77) o

78) High Command, XI TWC, p.488.

79) Ibid., p.491.

80) Some reasonable standard must, therefore, be found by which to measure the degree of participation necessary to constitute a crime against
peace in the waging of aggressive war. The IMT fixed that standard of participation high among those who lead their country into war., 1.G.
Farben Case. The defendants now before us were neither high public officials in the civil government nor high military officers. Their par-
ticipation was that of followers and not leaders. If we lower the standard of participation to include them, it is difficult to find a logical place
to draw the line between the gﬁiltyian& the innocent among the great mass of German people. Farben, VIII TWC, p.1126.
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SiavE LYo Wi BTG LD MRE SN7 =Y v 7 dstEd 7 4 A EFIIO A 203
—D1IANT H>7227F v F (Carl Krauch) (ZH 2 HPIZBNTH, [l NTHRA 1S4 T2
£ BETEICG 2R E o7 o7z FHENIED THRE SNAHHOEZIC L > THED S
7] baheY S50 TRFDMIA S N RICHTWR & 0T 2 O EIKIRS D FATICIE
ELLpw] EsheY,

Krupp Case b IZIFFEEREKTH . ez 8y - G L T 7z Krupp o5 B 124 % (R W& ik 5
DEOFH, L FEFGENOSMOFENTIE L 72EHHTH ) FERIZ THFANSH 3 5IE) T
ﬁé’lﬁ:‘:&?o?’:%@ﬂib\tﬁb\o HHIIBNT, HIEL Bo7201d, BRIEFO-D LS [FRE] 27
KU T 72720 TR - RIS 7205 L v ) b Tid vk S1 72", LG, Farben Case & [ B
R BE S OIS IR B G- TR L 2D 9 5 2 L 2R L TV 5,

PDLED X9 ITKREITIE, BESE - BFREE K o THERE L7225, T2 TH —HOHPRIZL D, il
DFIN BT B AP L FFRIS, RIETH 5 & ORRRRBORTLE I E L RIT L 72 B2V I B2 3%
Lo TnBERETHILNTE L, ¥EME%FRE L7z Krupp Case, K U LG. Farben Case T,
WAL IZBOF 2> 552 E L TV 72721 TH D IRISERIGIRS 0 720 O Bl 2 BOFF IS L T % & 32k
LTWwW/ze LTh, [BOREK LD, BE2RIZTER] 2L TV EIEF 2T, 3%
BBV ERTHOBRYTH 5,

5. “shape or influence” 4 & “control or direct ” EAED—E

AR RAH T, (1) BBk, (2 BURZK L7720, 82 MITTEE, KO 3) Bk ET
BATH &\ ) B 25729 254 “shape or influence” JEHEASERH S LT 7z, ~NT —1d. RIEIL
SEAFRIMESETRZITB VT, “shape or influence” FE#EDSE 5 S 41722 & “shape or influence” & (2K
B LREN - RUTREE LR ZERA D TRENRICZR D 9 A% [FEHWIZEHL, IR T 21
PZHBHE] L) ICCOBIELIZ, AELEVERBL TV, Lo L, BRIBLIEAFRERETSS

TERENEHEIN-0EE, BREFEFENORFKRTHEESIN TV AWFRPE#HTELL0) Db
DTHBY . F72. THETORATHSAIT% > TV X5 IHPTH] 5 A2 S 4172 “shape or influ-
ence” FEHEIL, EFRIRICK 2D LD & AWREFHPAIRE > TBY ., HONT—DRET BREH -
RFREA RO E=ZERBICE LTI, BIEE 2o Twd, 2O X HIT. ~NT—D/R L7z “shape or
influence” £ #E 1%, 20074F Princeton Report TRAADSFE I NEIFIRICEH LB Tld v & 8
BEhsd, L2l ZEHIREIIHRTHHRET, ¥ - BEREERPE=ZERBLYARE L
T\ 72\ “shape or influence” F#E (X, “control or direct " Fe#E & —F L TWBH EEZ LT L HTE D,

81) 1bid, p.1108.

82) Ibid., p.1110.

83) Ibid.

84) Krupp Case, IX TWC, p.449.

85) 20074 Informal-meeting, supra note 18,
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72720, ZFHHWT A121d. d TICC HADLBIMSL L “shape or influence” JE#ED 3 FfAS—
BB EDMRLBZTNE LS, HETRERMIE, 32HbEE26N, £9 12HIE, “shape
or influence” Z£#E D [FHG ] L BIARE305 [ BN LEHR] =BT 55 22O0HD [BORZM L
720, WEERIFTEFE] LHBEE8Kbis 1O [FEHMIEML, IR T 5] v #lwEn
—HTBh LT 30HD [BRZRT 2174 75, B 8 S&bis 1 TRESINTWD [
o #EE, MG UIFET] Lo AT DI EEZIRL TV LN ThHL, ThElT 572

(ZWIE, ICC HIAE & k2 P BB FTETE O I % A 5o

FHROBE 2R B 12H72o T ~NT =DM 2 [#B] &) FFli2s#Y) 72 5%l 2 o 2
WOWTHIMLTHEL, T2bbzedoT, [RiB] LER2D0TH D, ANLEFHEPHAHE/
SNTwBHETE, TRIRALTRBEVIRZZOD, AHITREBLIZE 5 TIE, HitEL
DEHETX 2D R WES D s

I. ICCHRIELHRERHRHABEOLE

1. BEREOEE

BUEMROBL 0 & RREHEBHNZ BT 25 PFANSHT 28] & ICCHREIZBT 5 [RIEILIE]
DONWFEPH ORI 2§ 572012, 97 IMT &, IMTFE &5, FHHEREAE105 088
Sy 1996520 [ ANHDPHI & 240§ IR ] R, S OV ICC BUAE O B 4 ST 7512 D W THifERE.
T %0 IMT % $%6*3E IMTFE 4 5 5t 2 HTIE, TN [HEOFOVTI Ay 2ILY 72
DI O FHI S I FFGR O LR INIFEATISS I L 658, MRk, B0fs L otiisi, <
D X9 HENH OZLT e SNz —UIDITBIZOWT, fiIADFET L2 Thhrb ) R EEEHD
(Leaders, organizers, instigators and accomplices participating in the formulation or execution of a common
plan or conspiracy to commit any of the foregoing crimes are responsible for all acts performed by any
persons in execution of such plan) | EBE L. [FANIH§ ZIR ], [#FIUIR ] RO [ NBISHS 5
BRI OBATEIZOE, —KWIIBEL TS, 72, HHEEXEFI0FHE 25 2HHIE, [ ()
FI (b)) HHUFROETIHMLE LTHEG, ma, By 2 &, (o BHTHI L, (d) A
FALIEE FEATT B EMICEN B L (o) é%ﬁl}aw&%ﬁ‘i%wfﬂ@fﬁﬂﬁ%ﬁ&)ém 37N —T7 DR
WHThoszZ &, () 1H (a) IZHERLT, FAYDHLVIZZTORMEE, LFEZRE, LI
i REEO -2 TRHWEKIA, KRB, %L CREHRY GHRZEE) BCh -7z, JE, wih
POEDIF, FEFEF #H L ATFER THWMICH > 72% ] EBE L, IMT, IMTFE i &
Rigdse, IofireBleze . 2 () T FHICHTZIRICHM- T, BWBRAER. KRB
B, EHEFTEH OIS > 72 FITBRE LT b, KIS [ABOFR & Zalxtd % 58] i
FHLI6RIZOWTIE, [ERIZE o> TThN 2 B OEHT, $EAf, BIIAIUIEITIC, HEEE UM
TELT MEIICSMLEZR (5) 2aT5MHAZ, RBELHEOPETHEZAI DOLT



FEIETH AL [RIEILIE ] o ARy FERR 23

% (An individual who, as leader or organizer, actively participates in or orders the planning, preparation,
initiation or waging of aggression committed by a State shall be responsible for a crime of aggression) | &
HWEL L, [1EHE UTMMEE (leader or organizer) | & LTWAZ &5, IMT, IMTFE X V) % #i
DR E o 72D TRV LB EN 5,

ZO—N T, WREFBHNI BT, [R5, M, B0RE LOHLE | & PRI
B [HAFILIEL RO TNEICHT B3] 2 —ICMICAN—FTHRER) 2o TV HDITH L
T [NBEOTFME LAY 0] R EO [H8E3, #lkE | & RIILIRICR - 2BUE L o
TWbo ZIH5, WEEFHEIIB LTS [HkE, UH | & [EFEIR ] KO T AEICH
5] ZhN—FBLOORETH - T, PFANIHT HIR] (&, B2 S [HEEH, ke 12
BMOENTWADTERVPLDERESPAELTL 5, £2T, ELHEEREEZE % (International Law
Commission: ILC) @ [ AFHDFHI & ZAITH$ 5 9k | HIMAEIERGBAE, FFIZ19964E D48 R MIZH
JaEmICEH L. BEfLTwl,

2. ENEEREZERFEBH (19965F) (ICH (T 5

iR EFERNE, [ ABHOTH & LT 558 ] HREERGBRIEICB VT, £ DMk sh
T&7, ZO—HOFEROH T, FFITEHITMHET 2 DA% 1996FEDOFEABRWICBIT LM TH %,
ALHTE, 24IHHEA™ 2B VT, ¥2 ) —FR LD, [ERILE L ZOMONTEZ XXX
THL FHE2%3H (a)~(g) OBANRLEIRE] T2bLbLEE2L2HOHIRETRELD
RESLEINST . T3 YAEEDS SAKOBRASEN SN THEY, ZHUS L, IHER X
D, [ERSILIE & A JUTE. AT 2098 Tk, BEBESEL2 w2 1Y FA Y v v b
FESID. [ChETOILCIIBIT2HEER 2L ¥ UL 2 ol 50 S Bl CEMGAT 2 O Rk Z 2015
BHELVS72a3 Y P LRVOFIZLZHPRE SN TV Z L2 ERTRE T, HE 3HOREM
DIEANDFHINZ & o TR AR S REHRIEKR S N5 Z LT, EIRSEHHH
Tk, BAFHOBEDD - 7205 BFRSINA-OXEERSILFEADOARZE 721" Lohrzhzn
Holeo TNHLOFRIHLTUEL, TV IV UERR, u—Xr A My 7 FHI) LT 2 E50EY
DB %L OXFEEEDT" . ZORE, 24450 HAE T, EREH 2 52T, MiFrshslt
D3 SN REIES 2 4 2 TR, TR, SB165ICHE > TRIKILREO - DICHEEZH D
bOr¥s] EHESH, 3THTY = /A PSR BT 5090, S AUIED ARIEFIAS (a)
~(g) DTHZEIN, 165 T [ERIZL > TUThbN L EIEOFHH, #EF, FGIOTETIC, 75

86) Minutes of 2441st meeting, UN Doc. A/CN.4/SR.2441.

87) Ibid., para. 10.

88) Ibid., para. 34-36.

89) Ibid., para. 57.

90) Ibid., para. 63.

91) supra note 86.

92) Minutes of 2445th meeting, UN. Doc. A/CN.4/SR.2445, para. 66.
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FXIHME & LT BEmIcSmLXiETh (5) 2ad AL, RKLEO» ETHIEZA
9 b ® &3 5 (An individual who, as leader or organizer, actively participates in or orders the planning,
preparation, initiation or waging of aggression committed by a State shall be responsible for a crime of ag-
gression.) | EDOBEIZ L o7z TOXHITERE T, Bl THEEE, MikE] 2 [RIBJLIE]
ORNZEE LTI L TSRO TH S, T74bH, IMT &EHE, IMTFE & CHE S vz AILEBLIE
TS A 2 T DRk, R & [HBRE KOs | 1200, [RIEILIE] o AmLEi
Pzl SR LTwaY,

CO—HOER FIChAY Yy FREO [ =2V ¥ XV 7 BSOS TRIET A O MRk E R
FEFH L Vo222 Y F - LAVOFIRENBE ST z] L v REY & 2T 5 3
5. PFANCHT 23R 12810 5 ARHEH S [175%, ff#E | ChoztFr 5. T/, U\;*éﬁ
DA E LTS B IR FIERE 2 5 3HOFNEXIEWBUES ) Z R L T8RS
TR, 23 () 2B LT Lo T [AMAER] Z2HRL T E R, IMT#E#H, IMTFE
EE, FHBHKIESEI0T0 PRI IR TAEHOPH L 242§ 598 ] BIED [
WEALTE ] O ANWALEIHEIPHIZE U CTh 2 EBE S5,

3. ICCHIEHRINL TOERR

19964F [ NHONHI & LAk 598 ] EIEDN S, ICCHME [RIEILIE] OBESTER I NS
B MR T o DT H ICCHILIZH T H1ERIL, WEIiTHRE L7z [ ABOTH & %421
9 AR MBI T AR THEINZEDOTH 205, 19904FEDEER IR IC L 2 EiE % D
o T MEEDRE CHEBE L. 19044F 113, ILC R EKA T L bNBICE 5" ZORICILCIZ
FELEAR XX LTy St D720 O R 2 S 25 X ) B L72As, ERERAI, ﬁ?b D
Mk ZE H 4y (Ad hoc Committee) % i%iE L. HiSEHIMET 217 o 720 2 DOBAE19954F 12 R 4 137
fiZEH % (Preparatory Committee) % aXi/ LY,

Preparatory Committee |Z19964F: (232 X 7172 Compilation of Proposal # {5 &, 2 DDOREMNHE N
TWbIZEWDDPb. [ NEOVHIEZEITNT 58] BB TR I N [HREE, OIS
(leader or organizer) | OZEBAEDOBESR D ITE [EOFEFW - BUANITEI 2 EH L. 3R
I HRESINSH HHAIZ S HF (who is in a position of exercising control or capable of directing political/
military actions in his State) | DETH 2", ZTHITK LT, 199740 K4 viRgcid, [[e#EHE, X

93) T EFBOIMRIE, BifiTREROHaEdEss [THeE, JLE] L) EEF RIS & o TAMAZZEFBRIF ST,
MgEE, MigE] &) RBITIREFTBYIICShz] L) EBE2 b o THEML Tw b0 HE BRI SR sl
FRI2B 2 RIS 0Tk BEBRICBU 2#me i LT [P %] 5#106% . (20134F) 221-258F,

94) supra note 90.

95) ZORUZOWTIE, BT [EBHSHERHIHRAR | A HEEN - B AR [EElloFEBREZERS - IWHTERERSFLE] £
L (20114F) 509-528 FHASHE L Vo

96) GA Res. 50/46, of December 11, 1995.

97) 1996 PrepCom Compilation of Proposals, cited in Stefan Barriga and Claus KreB, eds., The Travaux Préparatoires of the Crime of Aggression
(Cambridge University Press, 2012) pp.215-219.
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] L) HERE. S a VRV EBENSNONTZD D TH LA, RIGILIE OB FELT
HEWOPIST I RSN 5] LIRL, REERATELZIUL 2", She
FROERETZY T P A 5 ) THERIREE LTHLTWRY, 2088, 199740 Preparatory
Committee Definition Ti&, [EOFEHN - BUAWATEI 2R L, 3T 200D 20012 H %
# (who is in a position of exercising control or capable of directing political/military action in a State) |
BRI EN2Y SO Eds, [AHOFAIL ATk 298] B 5 1E, WE A &
NLETZLdTEL, ZO—FT, HIT [F7EH, IHFEE (leader or organizer) | Tid. i
LT EC, AWLEHPHZ IR T 2R/ E EAP QR VDT, X)WL FE L LT
52 LHTE D MK WRREFIH, KO [ NEHOPR ELZAITS 298] BRIED NALE]#H
PEHMEFR L TR EEZDLIENTELDTH S,

19984E121d, ICC LDz DT — < il S, ICCHBAEDRINE N7z LA LAA S, K
KT, BIRILTFLEOBAIC OV TR ER D BEETH - 7" 2o, BRI ICC
SHRIPIED—DThH B EHNETHIZE LD, BB L 2HT [RKLIELERL, LOEHT
ORIV TEEMEZTET 2502 20 2 BENHRIRE N1, BN, ZoJegkRIc>
WOHBEBHELITET 5] EBE L. 72, RMEEEEREF THHPTEMZE 2 (Preparatory
Commission for the International Criminal Court) % i . L. BREILIEDO . BEREME. K OEH P
DEEHAT S 7 & ORMBILIREBLE Ol 20 2 2 L X L,

4. DhONFHEE TOHR

BCH T A 25 H & CRIGILIR ISR 2 3 ds kit S b 2 L 2% o 7225, RIEILIE O Ay 12 3
THBEOHER T 20014ED 77 7= FIRETHD T [FEHEMIC (effectively) | &) HEEAH
TL 2", 2002EDHFETIRETH, “actual” & “effective” 2FA LN THEY, ZOHHE LTI,
[EBICIE, Oy huo—LEHRRy, BRTCERRELZL2ERL TV ] LHIshTws™,
FEZ TIE, “need not formally” &\ 9 XFBMASINTE Y, Zhid [LG. Farben, Krupp Case DT
v VAR AL EEFERT L] L8N LA EHT 21T 2™, B002LEDNVE—, &
VRYT. VI LF A, ROV ABFERETH, VETIRREFABOBBE T [FEMIC (effec-

98) 1997 Proposal by Germany, cited in Barriga and KreB, /bid., pp.223-225.

99) 1997 Proposal by Egypt and Italy, cited in Barriga and KreB, Ibid., pp.226-227.

100) 1997 PrepCom Draft Definition, cited in Barriga and KreB, bid., pp.228-229.

101) SORIZOWTIE, Fiknt [RIEIUIR] MEL - ST ) TEBSNSERAET — ik d AR EEURE R — GE210)]
HASH (20144F) 180-226FASRE L\

102) 1998 Resolution F of the Final Act, cited in Barriga and KreB, supra note 97, pp.330-331.

103) 2001 Proposal by Guatemala, cited in Barriga and KreB, /bid., p.393.

104) 2002 Proposal by Samoa, para. 5, cited in Barriga and KreB, /bid., pp.403-409. Notes (b) T “The bracketed word “actual” and “effective”
are aimed both at such cases and at the position of the figurehead head of State who is formally part of the Government but in fact exer-
cises no control.” & FHH X 7z,

105) Ibid., Notes (b) . “The 'need not formally' phrase is aimed at catching the essence of the Nuremberg decisions in the 1.G. Farben and
Krupp industrialist cases. " & FiH S 1172,
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tively) | OFFAQEEMA LIRS NL" 0 BTy 4 RV F =13, VEBEETH 2720, FHEDLH
EREHL, [EHMIZ (effectively) | DFFAICZ ZhbolzbEbNM TV, T2, [IMTRZ 2V
YNV T HEFEH OB L DS AT o T D X9 ITERBIEIRIZ, BORL NV THEL R OTHSH
BROFRIIIIL (effective control) & HOFIZ L 2IHEFIETH 2. ) LHHL T2 Z ok
Ko 20024E D T —F 4 A —F —R—=3—TI&, [EOBIHEH I FEFRITE) 2 F2H B L U3
RS % HALIZDH HH (a person in a position effectively to exercise control over or to direct the political
or military action of a State) | &, 20104ED % ¥ /8T RFHEDRFE TN I N LS LML 22072,
SN, M E I OLEIATDIY ., M LT B S R R I AL TR O EEHE O ik (A S
nTwlZEilh s,

T LT 20104R12 7 ¥ /8T D A= 3 = 3 ThlflE S N7CE &k Cikak 6 282 > & > ¥ 2050 THR
RE N7z PLik 6 THEMS N7ZHBRLR L, RIBILIEOEFKTH 55 8 5k bis. BHEMEIZHT 5415
% bis. JLOAS tery WA DHIHEEATLIZ OV T DOHE255 3 Hbis ThHb, T/ WELHETT
JUFEME R B S (Element of Crimes) DUZIE, KiJE 1 C T f## X2 (Understandings regarding the
amendments to the Rome Statute of the International Criminal Court on the Crime of Aggression) (ZB§ L
T ThENE SN2 ZORTRIBILIRO NRHEHPHICOWT, BUEL72b D, 58 Sebis. 5
255% 3 T bis. JCIRAE R L (Element of Crimes) Td 4. 5 8 S bis iX, [ Z OB OB L.
[MEWEAEIR] &3, oMW, ERMEL OIS U TR & B EO W 20E K2 S 5 R 1%
120, FOBUARUIERWATE) 2 F2H B LUIIRRT 2 012D 5912 X HETEL, #4H,
BAA E 5 T2\ (For the purpose of this Statute, “crime of aggression” means the planning, preparation,
initiation or execution, by a person in a position effectively to exercise control over or to direct the political
or military action of a State, of an act of aggression which, by its character, gravity and scale, constitutes a
manifest violation of the Charter of the United Nations.) | & #l L. AMLE}HEPH % 200240 3 — 7 1
F— = X=X = L AR TEOBEE RIS NATE) 2 FEANEH LIUIERT 2 LI H 5
#Zl &Ll

#5255 3 W bis 13, TRMEIUIFBICH L T, AFoBER, EOBER I HEFMITE) 2 F2HMIZE
HLUIIR/RT 2 A H 2T L TORMEH T S (In respect of the crime of aggression, the provi-
sions of this article shall apply only to persons in a position effectively to exercise control over or to direct
the political or military action of a State.) | B L THB Y. HMADHFEMLEZBET 552550 AN
HiPH 2 RIEILIRIC I - TIE, [EOBRAIN U HHENATE) 2 FEIEH L UIRIR T 50125 5
H 1Ko Twb,

BIFLES 8 4 bis DILIRHER ML (Element of Crimes) Ti&. JF3 (Introduction) 23IHT, 174

106) 2002 Proposal by Belgium, Cambodia, Sierra Leone and Thailand, cited in Barriga and KreB, /bid., p.411.
107) Ibid.
108) 2002 Coordinator’s Paper, cited in Barriga and KreB, /bid., pp.412-414.
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BARIATRHICE L T, BEERIIAER L TV WA OENKETEZ L2 »oiEl, 43T,
BMEEDEEETREIO [WH7% (manifest) | PREICOWTHERNRE 2 Lz &9 »OREINIE, €
NENLE R WE Lz, 2B, 3T [WHZL] v HFEE [HBINRMEE] Thr L L, £
O LT HEREM (Elements) 1JHT, [JUIRFEATH I, RUEAT R ZRH0. SEM, BdG, SUIFEATL
72 (The perpetrator planned, prepared, initiated or executed an act of aggression.) |. 2 JHT. [JBIRHEAT
Fid RIEAT R 24T o 2 E O BUA I U A ATE) 2 F2H B L OUIRR T 22 H 55 T
& o725 (The perpetrator was a person in a position effectively to exercise control over or to direct the po-
litical or military action of the State which committed the act of aggression.) |, 4 I T [JBIEFEITH 1.
MERIVITHEPEGEEREEN E 25 2 & 2T A2 HEIRNZ Zik L Tz (The perpetrator was
aware of the factual circumstances that established that such a use of armed force was inconsistent with the
Charter of the United Nations.) |\ 6 JHT, [JUIRFATH L, FHERIRDLATEE & 5 D W 1 7022 I % A
WY b Z & & E# L Tz, (The perpetrator was aware of the factual circumstances that established such
a manifest violation of the Charter of the United Nations.) | & ZNZFIHE L7z, B, R EM: (Ele-
ments) 2 JH® “person” 121X, [REEATAICBI L TIE. 1L EOEDZ OBEMZ 725 HAICIH 535
&3 % (With respect to an act of aggression, more than one person may be in a position that meets these
criteria.) | &V FEASHEE L TRHWTW5,

ZINTIE #ROL A ANBLEHEPHIE, EEEREH L [NEHOPH 2T 53]
WS, WHEHPHIHE DRV LBRBLIZDOTH A ) 0 BIAROMY, 200240 E TIRET
“need not formally” &\ ) LEDIHAZRKAL I E T2 VXV FBHRBHOZ Yy £ 22K A
G EPRAONIZE, BRI L7225 2002FORNNVF—, AV RIT, YTILF A RUOIVAE
FIREICBOTHMBEREIIHBNIS R L TWAS, & 5IZ2007E R EILIRIF I EE T A MEED
7757 13TIE, ROBIFEK 8 S bis 1 HE % H4REZ LML, THROITHBEZIRIE LY, &
% K129 (to shape or influence) JJ% o 72, I IIBUENIREMARFI OV LB D Z SN
LHRETHAH] DO, [EHLZD, 8% KITT (to shape or influence) | &\ 9) FHEE W T
V2", “shape or influence” JLiE, B OB EFRN 2 FMRL LS LS4 5. 72 TTICERL
7220094E DRMILIRIEPIEE IR A MG HETD [Z oML, FEE - BRFHREYS &L v o RBFOIER
B TR WA EOBRERN I EHMITE 2 EEWICEH L TW 2 E 2GRS ETIA#H TH
7> (this provision was sufficiently broad to include persons with effective control over the political or mili-
tary action of a State but who are not formally part of the relevant government, such as industrialist) | & &
BLTw2"s Sabb, BHNEEBEICBI 2 AT, X - SEHEEH L Vo LB O AR
ZRERETZVWE TS, FEOREHER - BUANATEIZ R L7200 BEZ KITTH 2R o Tuiid,
ANRLEFPIIZZ TN TL B2 8150 SO X I ARRFFEIIL, M HFHH A S M

109) 2007 SWGCA Report (ICC-ASP/ 5 /35) para. 13, cited in Barriga and KreB, /bid., pp.536-544.
110) 2009 SWGCA Report (ICC-ASP/ 7 /SWGCA/2) para. 25, cited in Barriga and KreB, Ibid., pp.648-662.
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LBB LD TldawE B SNs, 720 20104 ICERIR S 7B MAUIEB B . K OJLIRAE
BB ST B W T D RIS IESR TS 72 & CoMamIC D & 54 8 S bis. 45255 3 IH bis.
Je LIRS ZEAE S0 (Element of Crimes) OHEEA: (Elments) @ 2 T [E QBRI ILHIF
BYATE) % S AYICE B L L3RR 3% (contorol or direct) Hifi7i2dH A #EH | EWE L7 M2 T, #
A (Elements) o 4 3H, JOY6 T [Fk] o2 HE L, (1) 26k, (2) BORZIEHR L7720,
WEERRIZTER, RO 3) Bk ET 2174 % Bk & L 7z “shape or influence” J£3#E & HHL L 72
WGz Lo TWnd, 2O ERbd, HWEHEFIH D5 ICCHARIN T T AWML P ILAER S 1
TELLEZLNDLDTH S,

BbhUIZ

RIEALIRDS [ OEBILIE] L EbN oL ) oMk, ERIC L 2 MENOREITHETH 5
72T, RS OFEA DR 7 2 FERIRCEILGE, NGBS 50098, R OMEILIR OB R %
5T EIlHB, EBEERTH HRMEAT A ZMINIIERT 5 2 ik, EHREINIE, ANEITHT 5
I, KOS AINET 2 2 LICH BN L, ZORTICC RIS &, FEEHLITHT
EDL XD Ho/BECIE, AL —RXICHBEEZMBETEL L) BEZHERL, #EfifzEzTBLIL
IO CTEETH L, ZOHE—IEEL LT, ARTE ~T—" 2 F#5 0 ICRBEEFRH O
e, BEBUE O Z 8 UC. BIILIRIC BT 28 20k, ARYLET#iPH A3k EHEH 2 5
BRLZOPERE L TE 72, 1T, LPITH 2 EBGEFEHHITIIR S N /2(1) 8. (2) BUR
R L720, B2 RITTRFE, 3) BORZ IR T 51740 3 B BIFLE 8 5= bis LB 3
HOWNELFE—H L, MEFRFH L ICC TOANNFEDEEICEET LW ERH 5 2 &2
St o7ze

Mz T, BIAESE 8 55 bis DFMH (planning) DI L Tldk, RIEITAZIT) S 2P L7cE

BHEOWEBE TH o BN L Vo N —DORELRERE R DL Db ol T, H
TV FEORERERHE L ELOMEEPTFRENRE LD I DI LERBELTVIEEFEL L),
ZORT, FETEICHIEDED 2 &2 5 bFBHARIEIMA TH L EHEZONL, BAEKIZIE. 7
AN HOYETHIE, MESEARBERED HRLEREZHROX Y N—TH ), FHWVREE
BHHTHA) NS, FBHRITHRLEERINDE, —FH T, HAD L) ICKHEHRE
VEZIRUTHEIETE S, HLETT FINAF WL TH D, BRRICBINT 2 ZHEH A
HBETVWRWEEEIEZ, TAVAOEELD, BHTHVEIICDEZONLD, LAL, hREEXZHMS T
ENTELLEV) HTHLADUHEZERTELI LN, 7T INALF - TH->TH, &iflC
WELTHY, BESFMEL T, BBMICHEICEE LT, [BORZER LD, w8 % RITL

111) Heller, supra note 19.
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72l EERAZTHS) IO, NRLLBZWREEZAL TS, THUd, HRTH, HfkoZ L
AE A RTHERHEM IR BID ) | BRIEIRG 2 BIth$ 2 & v ) BORFIRT I < G- L 72D ThH L,
FRHES R Z W EMEAFR S N D, 72, HIHREFIIOWTERIE, TORHELE T 2 THAD
R E R . fR AR AT D R RN O R LAY 1T vk, ®BIgo [F#E7] &%
LBLOBZDT, TOMTHERBMELVIMMICH S HDIE, FFBSRICE TN LRI TR S
%o —7Ji. High Command Case & 0. FEBRIZHRRZ 5T, BRIBIT2 2T 55545 2 WEI1T 7%
A7) EHIR LNV OHEEOFRBIZIEANICHE LWL W) 2 bbb ol ZUd, High Com-
mand Case T SN2 EMFD—2TH 5 [BORZ M L7720, B2 RT3 EE] BRMLTw
26 ThHb, Lol BIZMHESE - FIHEZCHREE 2 ET BIFNEICEZEMICEL Tk
CTH, BUFBREICH LT, — 0B Nea L, oIR8 2 E ), RIBRS %1735
IOHEWLAY, L7z Lzt dniud, ERlol U 3E 2L TWDLEHMHT LI LENTE,
FHERNRIZR 208 ) DR DPLEIT G 5 TL b, U, BIEJLIRFERIEERSMEH T LR
shtwz'?,

T NWLEFEPHO —3 2 91203, ()R8 & B304 [EBIMZR%E] o—3. (2)BOK
ZIH L. ITEEE T T ER LB 8 S bis [FHMIEML., VIR T 4] o—. QK
RERMET 2178 & B 8 S bis THESN TV AITAD R EMHET HULENH L LML, 1
THhES L7z,

T, (D HAEE305 [ BN R EZE] O—FTH 5SS, High command Case I2B W T, H
FEH305 D L 7] U “knowledge” &\ ) SEEAMEDN TV KUITHEH T LM L ZEAJEHNIZIA
LaDTR WP EEZLOND, bok b, JUIRMEEATEOR S E L, X )RR HE 5
B3N TNEE 5% v, QBURZIEE L. XIT8 %2 KT RFR & BIARE 8 5 bis [ FREMIZE
HL, R T 5] o—FI>WTiE, ThETORGEEZE AT, —HLTwa LB EN S,
ZLTC, 3) BURZBERET T4 L HFEE 8 Kk bis THESIN TV AITHED—KTH P, FTIZH
72 530 DOFB T “waging” & “execution” DEWAH HIZLTH, TIUIBREE2RITHE SN AHAT
BEDBENEN S LICE A EETH 72" 20k, WHEEFRHFTOKEE, KIICC
B TBUE SN TV B51HL A, MG, UIFET LW ITRE, FEMIZIE—HL Tws &R
SNbo

XoT, X bbb, EFHMIZHLTH ), AWLEFHMHZHER L TW20TIE R0 EER S,
19974F P A VIRFIC L & [, UMM (leader or organizer) | 75, [EOHFN - BUAM
TENZER L., IR T L0 H 5 HALI2H 5 H (person in a position of exercising control or
capable of directing of directing political/military actions of State) | ~MDZE T b #H L2, ThME M2 Al

112) 2007 SWGCA Report (ICC-ASP/ 5 /35) supra note 109; 2009 SWGCA Report (ICC-ASP/ 7 /SWGCA/2) supra note 110.

113) Stefan Barriga, “Against the Odds: The Results of the Special Working Group on the Crime of Aggression”, Stefan Barriga, Wolfgang
Danspeckgruber, and Christian Wenaweser eds., The Princeton Process on the Crime of Aggression—Materials of the Special Working Group
on the Crime of Aggression, 2003-2009 (Lynne Rienner Publishers, 2009) p.7.
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WS B7200, L) BARGEHECTA20D0b0THo72Bbh s, 72, [FEMIC (effectively) |
ERALIZZET HEDHTZH L TWTHEEMNREIVPHED 2T R, LEXZH 550,
BEOFTEZHAL TR TOEANZEBNZH L TWIUEHRENRIZR S L E R 5. [FEMIC
(effectively) | 121, FFEDH %2 H L T TOERWNBRIIPED R IT UL, WENRI LN
EV) TR HHEZRATEHH ) BEDOHF D ZH L TR THEHEM RN ZAL TR
ETRERRICR S L) TR, B2 INT21ER S5 L TR &9 [FEEMICERL, IR
9% (effectively to exercise control over or to direct) | &\ 9 [FEEWLEEN ] 2o &) ek
#E LT, i EFECH TR &7 “shape or influence” JEHE % BXHE-5 2 L2 R 7- X H 12D,

FB, RG2S R TYH, EATEREIH & ICC B ORIEILIEO AWHPHIZ, FLTE vz
bo F72 JUTEMER B SCEOMET [HEMICHER L, LI RTH2HMICH L H ] 123547 5
BRE—ANCES 2 WERESNTEY . BENREIFEEDA TR S, BREILIRICHEL T 517812
5L, ERLo 3EMZMA TSIV EZWETE LI LEBYLPTHL, TNHDOEDS [
B EEELVDLRLFMMZFHEOONIIONT, HKBEIIMIATBEWER ), &) voz8iah
LT 20 E o T BRBNPEIDVEDLSTLBLEZONDL, BEEON LOBIRALIE, A
RALEIFEPH AR E 5 2 &2 b > T AELFHliT2 2L TE, AWHIPIAILA S Z L2 E - TR
BEFHITE %, BT 52 MEboT [RB] 5252, 5H)002E, MELZTIRS
ZWTHL )0

BB L7z E ) v ) iEamid, 20174 PAREICEBRICRBIUIE THREA T, BHFT oz
R ME B 6 0A A 37128 5 RIEILIFOEROFIRIL, BEHRMICERSH S Z L1
BEW K, 70 [HREEEM] NIRRT LTS, BB THERN I BBBLZEMwOTS
RETHRL, GLABREZRZ, 4%, HHTOHFEZMLE T, EHFHEL TV PP EETDH
%o

(W7D EEFE, PIRTAEED H AARARB ST LR T 0« AR FAEEE O FHAIT 78 B Al ) & 0 W R
@#%lsfﬁ)za)o



