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tion, Printed by William Clowes and Sons, 1840, p. 23.
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() Id. at 165.
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(2) There is a presumption in favor of legitimacy.
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(5) L2 QO 3\ Blackstone B “they have no blood in them, at least no inheritable blood” ~ 5 ~° William Black-
stone, Commentaries on the Laws of England, Vol. 2, Clarendon Press, 1765, p. 247 (A Facsimile of the First Edition of
1765-1769, The University of Chicago Press, 1979).

(%) Blackstone, supra note 48, at 447.

(8) “(.)if a villein taketh a free woman to wife, and have issue between them, the issues shall be villeins. But if a nief ta-
keth a freeman to her husband, their issue shall be free.” Littleton’s Tenures in English, V. & R. Stephens and G. S. Nor-
ton, New ed, corr., 1845, p. 78 HE - BEH (8) <RV’ [villein] v [fEE] VW 500

() “(.) no bastard may be a villein, unless he will acknowledge himself to be a villein in a court of record; for he is in law

quast nullius filius, because he cannot be heir to any.” Id. at 78-79.

(=) Littleton ~J Coke 828 L O S\ QHEET" Steve Sheppard, Casebooks, Commentaries, and Curmudgeons: An Intro-
ductory History of Law in the Lecture Hall, 82 Towa L. Rev. 547, 556-59 (1997) s& 40\ &°

()  “(.) Some hold that the bastard of a niefe shall be a villeine. And others hold, that if a villeine hath a bastard by a
woman, and after marrieth the woman, that this bastard is a villeine. But the law is contrary in both cases; for in both
cases, the issue by the common law is a bastard, and consequently, quasi nullius filius, as Littleton here saith. (...)" Co. Litt.
123. a. Edward Coke, The First Part of the Institutes of the Laws of England, Vol. 1, 19th ed., J. & W. T. Clarke et al., 1832.

(82) “(.) a bastard was likewise capable of succeeding to the whole of his mother's estate, although she was never mar-
ried; the mother being sufficiently certain, though the father is not.” Blackstone, supra note 67, at 247-48.

() Id at 248
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(82) See Kent, supra note 61, at 176.
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() 1L.Raym. 68, 7 Will. 3 (Reports of Cases Argued in the Courts of King's Bench and Common Pleas, Robert Lord
Raymond, Vol. I, 4th ed., 1790).

() “(.) Sir Bartholomew Shower for the prohibition argued, that it was not prohibited by any law, for there was neither
affinity nor consanguinity, for a bastard is nullius filius (..)". However, “(..) It seemed to the court that no prohibition
should be granted, for though bastards are deprived of privileges by particular laws, the same reason prohibits them from
marrying, as others. And it has been always held accordingly, especially where it is the child of a woman relation. And by
Sir Bartholomew Shower's rule Hans might marry his own bastard, which doubtless could not be allowed.” Id. at 68-69.

(8) Blackstone, supra note 48, at 446.

() Kent, supra note 61, at 177-78.

(83) Blackstone, supra note 48, at 446. v S " I L 40 R IX O RAMEFE QI Q 148 O °

(8) 1 Term Rep. 96 (Term Reports in the Court of King's Bench, Vol. I (Michaelmas Term, 26th George IIL 1785 to Eas-
ter Term, 27th George IIL. 1787), p. 96).

(2) An Act for the better preventing of clandestine Marriages (26 Geo. II. c. 33.)

() The King v. The Inhabitants of Hodnett, supra note 83, at 96.

(8) Id. at 100.

(&) Id. at 101.

(B) Leévy and Castaldo, supra note 7, at 213.

(8) Id

(8) Id at 213-14.

() Id. at 214.

(&) Id. at 215.

(8) Id at217.

() Id at 225.
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(&) Id. at 226.

(&) Mackenzie, supra note 1, at 131-32.

(&) Levy and Castaldo, supra note 7, at 226.

(X) I.G. Locré, Esprit du Code Napoléon tiré de la Discussion, t. 4, Imprimerie Impériale, 1806, p. 165.

() Séance du 21 Ventose, an 11 de la République, Proces-Verbaux du Conseil d'Etat, Contenant la Discussion du Projec
de Code Civil, Années IX et X, 1803, p. 579.

Locré, supra note 98, at 166-67.

Id. at 167.

1d.

Id. at 168-69.

Id. at 168.

Art. 334. La reconnaissance d'un enfant naturel sera faite par un acte authentique, lorsqu'elle ne l'aura pas été dans
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Locré, supra note 98, at 179-80.

1d. at 180.

Id. at 187.

Id. at 187.

Art. 336. La reconnaissance du pére, sans l'indication et 'aveu de la mére, n'a d'effet qu'a I'égard du pére.
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aurait eu, avant son mariage, d'un autre que de son époux, ne pourra nuire ni a celui-ci, ni aux enfans nés de ce mariage.

Néanmoins elle produira son effet apreés la dissolution de ce mariage, sl n'en reste pas d'enfans.

(=) Art. 335. Cette reconnaissance ne pourra avoir lieu au profit des enfans nés d'un commerce incestueux ou adultérin.
(2) Locré, supra note 98, at 184.

(2) Id. at185.

(5) Id. at 186.

(2

Zacharia, Le Droit Commun en Allemagne sur les Enfants Naturels, Comparé au Droit Francais et Anglais en ce qui

Concerne la Recherche de la Paternité, Archives de Droit et de Législation, Hauman, Cattoir et Comp., T. 1, 1837, p. 271.

1d.

Halewyck, supra note 45, at 9.

Id. at 10-12. See also Huebner, supra note 22, at 674.
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Zacharia, supra note 118, at 277.

E. Donald Shapiro, Stewart Reifler, Claudia L. Psome, The DNA Paternity Test: Legislating the Future Paternity Ac-
tion, 7 J. L. & Heavth 1, 10 (1992-1993).

(8) Id atll

(8) Zacharia, supra note 118, at 273. Art. 340. La recherche de la paternité est interdite. Dans le cas d'enlévement, lorsque

— — — — —
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I'époque de cet enlévement se rapportera a celle de la conception, le ravisseur pourra étre, sur la demande des parties in-
téressées, déclaré pére de l'enfant.

(5) Marcel Planiol, Georges Ripert, Traité Pratique de Droit Civil Francais, t. 11, Librairie Générale de Droit & de Juris-
prudence, 1926, p. 747.

(8) Locré, supra note 98, at 203.
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(8) See Rachel G. Fuchs, Contested Paternity: Constructing Families in Modern France, The Johns Hopkins University
Press, 2008, p. 23.

(22) Paul Viollet, Précis de L'Histoire du Droit Francais, Vol. 2, L. Larose et Forcel, 1886, p. 392.

(82) Id. See also L. ]. Koenigswarter, Essai sur la legislation des peoples anciens et modernes relative aux enfants nés hors
mariage; suivi de quelques observations d’économie sociale sur le méme sujet, Revue Etrangére et Francaise de Législa-
tion, de Jurisprudence, et d Economie Politique, t. 9, 1842, p. 503.

(82) See Rachel G. Fuchs, Abandoned Children - Foundlings and Child Welfare in Nineteenth-Century France, State Uni-
versity of New York Press, 1984, p. 5.

(&) Locré, supra note 98, at 203-204.

(8) Id. at 204.

(£8) Bigot-Préameneu B XM-EREKQEEWEMOHIE (“le fléau de la société”) ~VE~R42° Séance du 21 Ventose, an 11

de la République, Procés-Verbaux du Conseil d’Etat, Contenant la Discussion du Projec de Code Civil, Années IX et X,
1803, p. 583.

(5) Locré, supra note 98, at 205-06.

(8) Id at 207.

(8) Planiol et Ripert, supra note 127, at 748.

(S) Id at 749.

()
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Paul Leclercq, Loi du 6 avril 1908 sur la Recherche de la Paternité et de la Maternité de I’Enfant Naturel, Emile Bruylant,
1908-W 4B

(Z}) Planiol et Ripert, supra note 127, at 750.

(2) Id. at 753-72.

(F) Art. 341. La recherche de la maternité est admise. L'enfant qui réclamera sa mére, sera tenu de prouver quil est
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identiquement le méme que l'enfant dont elle est accouchée. Il ne sera recu a faire cette preuve par témoins, que lorsqu'il
aura déja un commencement de preuve par écrit.
(£) “Si donc la recherche de la paternité a été interdite, ce n'est que parce que le fait de la paternité est toujours incer-

tain.” Locré, supra note 98, at 214.

(£) Bigot-Préameneu, supra note 136, at 584.

(%) Art. 319. La filiation des enfans légitimes se prouve par les actes de naissance inscrits sur le registre de I'état civil.
(£) Ph. Malaurie et H. Fulchiron, La famille, Defrénois, 3e éd., 2008, p. 436.
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