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The Nuclear Tests by India and Pakistan :
An Analysis of India's Decision and the
Legal and Normative Status of the Tests

TAKEUCHI Toshitaka

This paper analyses the nuclear tests by India and Pakistan with a particular focus
on India. The decision making process leading to the 1998 order by Prime Minister
Vajpayee is examined after reviewing India's past policies with regard to nuclear weapons.
Close attention is payed to orders to conduct nuclear tests that were eventually rescinded.

This examination is based on the following three models, ie., the rational actor
model, the domestic politics model and the norms model. It is found that the latter two
models are relevant to the latest order by Vajpayee in that his and his BJ Party's "belief
system" plays a significant role in their decision. It is not the only deciding factor, however,
since it cannot possibly explain the aborted 1995 order by Prime Minister Rao of the
Congress Party, for which the domestic politics model provides some contextual rationale.

The main actors in the domestic politics model are nuclear scientists and engineers,
top military officials, politicians with decision-making authority and also public opinion.
It is argued that the nuclear scientists and politicians played a pivotal role and the other two
supporting roles.

Some people opined that the Comprehensive Test Ban Treaty (CTBT) was a culprit,
if not the culprit, behind the Indian tests. This paper refutes these allegations because
they can in no way explain the aforementioned decision by Rao. It is pointed out,
furthermore, that their interpretations of Article 14 (entry into force) of the CTBT are
off the mark.
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For example, Secretary of State Christopher is said to have warned India that, at
a conference "to facilitate the early entry into force", sanctions would be imposed on India
unless she signs the CTBT. This is alleged to have pushed India to nuclear tests.

A decision at such a conference has to be made by consensus ; therefore, a lone
dissention can wreck an agreement. When one looks at the reactions that, say, France and
the U. K. had after the actual nuclear tests, it should be easy to see how difficult it is to
agree on a sanction. Moreover, it is likely that the U. S. would not be able to take part
in the said conference since the Senate has thus far refused to put the CTBT ratification
debate on its legislative calendar.

Then, the legal and normative status of the tests is looked into. It is true that these
tests violate no explicit treaty obiligations of India and Pakistan because they have signed
neither the NPT nor the CTBT. However, as U. N. member States, they should not
ignore the weight of a Presidential Statement of the Security Council (8/23500), which
proclaims that "the proliferation of all weapons of mass destruction constitutes a threat to
international peace and security".

This statement was an outcome of a first heads-of-state level Council meeting, in
which then Prime Minister Rao of India participated. It is acknowledged, nevertheless,
that the Presidential Statement is not a "decision" of the Council with legally binding power
that every member State is obliged to accept under the U. N. Charter. Security Council
Resolution 1172 that was unanimously adopted after the tests is also looked at.

Lastly, it is explained that the fact that Israel signed the CTBT makes her legal
status vis-a-vis nucear test explosion totally different from that of India and Pakistan,

according to Article 18 of the Vienna Convention on the Law of Treaties.
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